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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board of Commissioners of the District 
of Columbia acted arbitrarily or capriciously in affirming an 
order of the Police and Firemen's Retirement and Relief 
Board of the District of Columbia, ordering the retirement of 
a District of Columbia Fireman under Title 4, Section 526 of 
the District of Columbia Code, "Retirement for Disability 
Not Incurred'in Performance of Duty,"’ when the evidence 
required a finding by the Commissioners that he had become 
disabled due to injury received or disease contracted in per- 
formance of duty, and there was no evidence upon which such 
a finding could have been made, and whether the lower court 
was in error in granting appellees’ motion for summary judg- 
ment and denying appellant's motion for summary judgment 


under the aforementioned circumstances. 


2. Whether under the Title 4, Section 526 of the Dis- 
trict of Columbia Code (1951 Ed.) Supp. 7, the burden is upon 
the appellees to establish that the appellant had "become dis- 


abled due to injury received or disease contracted other than 


in the performance of duty" in order to retire him for dis- 
ability other than in the line of duty and, if so, did appellees 
sustain such burden. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


Nature of Appeal 


Appellant a D.C. Fireman 19 Years 


Appellant Sustained Injuries in Line of Duty 


Appellant Became Disabled for Duty 


Action of Retirement Board 


Appellees Acknowledged Appellant's eee 


Incurred in Line of Duty 


Appeal Rejected by Commissioners - Appellees . 


Complaint Filed - Appellees' Motion for aay 


Judgment Granted 


Appellant's Motion for Reconsideration Denied and 


Appeal Noted 


STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I 


Retirement Board and Appellees Ignored the Evidence 
And Improperly Retired Appellant for Disability Not 
Incurred in the Line of Duty Rather than for Disability 
Incurred in the Line of Duty F : , 


The Lower Court Did Not Give Proper Consideration 
To the Documentary Evidence in Appellant's Personnel 
File and All of His Testimony Before the Retirement 
Board Regarding His Original Injury in 1948 


The Appellees Have the Burden of Establishing that 
Appellant's Disability Arose Other than in Line of 
Duty, Which They Have Failed to Do : ; 


CONCLUSION 


(iv) 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, 


Appellees. 


This is an appeal from a final judgment of the United States District 


Court for the District of Columbia denying appellant's motion 
judgment and granting appellees’ cross-motion for summary 
tered on November 9, 1961 (J.A. 69); this appeal was filed N 
1961 (J.A.70). 


for summary 
judgment en- 


ovember 14, 


This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 1294 


and 2106 to review the judgment of the Court below. 
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The complaint filed in the Court below was, in substance, for a Manda- 


tory Injunction Directing Retirement of a District of Columbia Fireman for 
Disability Incurred While Performing Duty and Directing Reversal of the 
Order Retiring Said'Fireman for Disability Not Incurred in Performance of 
Duty (J.A. 1), alleging, in substance, that the Commissioners of the Dis- 
trict of Columbia acted arbitrarily and capriciously in affirming the order 

of the Police and Firemen's Retirement and Relief Board in ordering the 
retirement of appellant, a member of the District of Columbia Fire Depart- 
ment, for disability not incurred in the line of duty. Jurisdiction in the 
Court below is based on Title 11, Section 306 of the D. C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


Nature of Appeal: This is an appeal from the order of the United 
States District Court Judge Alexander Holtzoff granting summary judgment 
in favor of appellees, Walter N. Tobriner, et al., the Board of D. C. Com- 
missioners, dismissing appellant's complaint and denying appellant, William 
D. Lovell's motion for summary judgment (J.A. 69). 

Appellant a_D. C. Fireman 19 Years: Appellant was physically exam- 
ined and found qualified for appointment and was appointed a member of the 
D. C. Fire Department on June 1, 1941 and served until he was retired on 
July 31, 1960. (J.A. 2, 4). 

Appellant Sustained Injuries in Line of Duty: Appellant was injured at 
various times in line of duty as a fireman (J.A.12,27) and particularly on 
March 2, 1948 sustained an injury to his back while attempting to move a 275- 
300 pound corpse in a burning building, which he described in part as follows 
(J.A. 50): 


"While so doing, I felt a definite tearing in the lower part of my 
back which was exceedingly painful." (emphasis supplied) 


The aforementioned injury of March 2, 1948 was referred to in a 
number of places in appellant's Fire Department file, such as in the "Items 
of Service Record (J.A. 12) ''3-2-48 L.S. (lumbo-sacral)strain, Box 9322" 
and on the back of a card "Annual and Sick Leave Record..." (J.A. 59) 
which indicated a visit to Dr. W. W. Sager and under remarks states "injury 
to back" and in an x-ray report of Gallinger Hospital, No. 51631 dated March 
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5, 1948, which read in part "examination of the lumbo-sacral spine reveals 


no definite evidence of fracture." (J.A. 60) The evidence of 


this injury was 


also documented in a number of medical reports, including |those of Dr. 
Carl Berg (J.A. 52), and the report of Dr. Hugo V. Rizzoli (J.A. 55) as well 
as an x-ray report dated February 26, 1958 (J.A. 44) and also the report of 


Dr. J. Blaine Harrell (J.A. 23). 


Appellant never recovered from this back injury which recurred and 


became chronic through the years (J.A. 50). 


Appellant sustained serious injury to his knee in 1955 
surgery by Dr. Carl Berg (J.A. 13, 18, 22, 28). 


which required 


In 1958 appellant slipped and fell on some steps at home and aggravated 


his previously injured back (J.A. 19, 38, 50). 


Appellant sustained no other injuries other than that mentioned above, 


other than while on duty (J.A. 22, 49-50). 


Appellant Became Disabled for Duty: In November 1959 appellant re- 


injured his back "while carrying and lifting a stretcher" on 
40). As a result, he was attended by Dr. J. Blaine Harrell, 


duty (J.A, 18, 39, 
of the Board of 


Police and Fire Surgeons, and when "his distress became so severe and 
constant" he was referred by Dr. Harrell (J.A. 23) to Dr. Carl Berg, an 


orthopedic specialist, "not a member of the Board of Police 
Surgeons" who managed the appellant's case for 3 months w 


and Fire 
ith physio- 


therapy, hospitalization, immobilization, however, with no improvement. 


Appellant was then referred by Dr. Harrell for psychological exam- 
ination by Dr. Jean Menetrez, who reported (J.A. 23, 48): 


"It is my impression that this man's discomfort and dis- 


ability is on an organic basis and should be treated as 


such," 


Appellant was then referred by Dr. Harrell to Dr. Hugo Rizzoli, a 


neuro-surgeon, (J.A, 24, 55) who, because of persistent complaints, per- 


formed a myelogram, but concluded that surgery was not indicated and 
advised that appellant attempt to return to duty with assistance of a back 


support. Such efforts were made but proved unsuccessful. 
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When the foregoing attempts to rehabilitate appellant failed, Dr. Har- 


rell reported to the Board of Surgeons, by letter dated June 14, 1960, which, 
after summarizing the foregoing medical examinations and care, concluded 
as follows (J.A. 24): 
"I do not believe further efforts on our part will relieve him 

and I recommend that he appear before the Retiring and Re- 

lief Board for consideration of retirement. Diagnosis is 

chronic back strain and unstable lumbo-sacral joint due to 

and aggravated by an injury in the performance of duty. The 

disability rating is 50%." 

Thereafter, the Board of Surgeons on the same date, June 14, 1960, 
and obviously on the basis of Dr. Harrell's report, "recommended that this 
man appear before the Retiring and Relief Board for consideration for re- 


tirement.” (J.A. 29). 


Action of Retirement Board: On July 7, 1960, appellant appeared 
without counsel before the Retirement Board in accordance withthe afore- 
going recommendation of the Board of Surgeons. The only medical testi- 
mony at this hearing was the aforementioned medical report of Dr. Harrell 
which was read into evidence by Dr. Bailey (J.A. 16). The appellant 
testified substantially as outlined above as to his appointment, his March 
2, 1948 injury, and the fact that he never sustained other serious injury, ‘etc. 
(J.A.19-22). On July 18, 1960, the Retirement Board ordered appellant re- 
tired for disability not incurred in performance of duty effective from and 
after July 31,1960 (J.A. 29) (by a split decision). 


Appellees Acknowledged Appellant's Disability Incurred In Line of 
Duty: The appellees, on September 9, 1960, approved and paid appellant 
for 73-1/2 days of excess sick leave on recommendation of the Fire Chief 
and the Chief of the Board of Police and Fire Surgeons, tor "L.S. (lumbo- 
sacral) strain during January through July of 1960." This approval, by the 
appellees sitting as the Board of Commissioners, approved the finding of 
the Chief of the Board of Surgeons that this condition, which is the same 
condition for which appellant was ordered retired, "was the result of in- 
juries received or disease contracted in line of duty" (J.A.1415). Such 
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approval was restricted by law, Title 4-409a, to injuries. etc., incurred 


in line of duty. 


In addition, appellees paid for the "outside medical expense" of Dr. 
Carl Berg, Dr. Jean Menetrez, and Dr. Hugo Rizzoli, mentioned above, 
which could not have been done unless this medical care became necessary 
as a result of injuries sustained in line of duty under Title 4+525(1A. #50). 


Appeal Rejected by Commissioners - Appellees: Thereafter, ap- 
pellant appealed the decision of the Retirement Board to the appellees as 
the Board of Commissioners of the District of Columbia, there being no 
additional evidence, but on December 1, 1960. the Retirement Board's de- 


cision was sustained. 


Complaint Filed - Appellees' Motion for Summary Judgment Granted: 
On December 19, 1960, appellant filed suit against the appellees seeking in 


effect a mandatory injunction requiring appellees to set aside their action 
sustaining the decision of the Retirement Board (J.A. 1). Thereafter, 
appellant filed his motion for summary judgment (J.A. 9), | after which 
appellees filed their motion for summary judgment (J.A.25).) These cross 


motions were heard by the lower court, Judge Alexander Holtzoff, and on 


November 2, 1961, the court handed down a memorandum opinion which 
stated in part (J.A. 62). 

"While the Board made no formal findings or announced |or 
filed any tormal decision or memorandum, it is clear from 


a careful reading of the entire record that the Board was 
not satisfied with the proof that the 1948 injury had actually 


been incurred, especially as there was no record of it in the 


personnel files of the Fire Department.” (emphasis supplied) 


This memorandum granted appellees'motion for summary judgment and 


denied appellant's motion for summary judgment. 


Appellant's Motion for Reconsideration Denied and Appeal Noted: 


On November 6, 1961, appellant filed his "Motion for Reconsideration .. ." 
(J.A. 62) pointing out in considerable detail the references in the record to 
appellant's March 2, 1948 injury, but on the same date, without a hearing, 
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the motion for reconsideration was denied (J.A.69).. Thereafter, on No- 
vember 14, 1961, a Notice of Appeal was filed (J.A. 70). 


STATUTES INVOLVED 


Title 4, Section 526, D. C. Code, 1951 Edition, Supp. VII provides: 
Retirement for disability not incurred in performance of duty. 


Whenever any member coming under sections 4-521 to 
4-535 completes five years of police or fire service and 

is found by the Commissioners to have become disabled 
due to injury received or disease contracted other than 

in the performance of duty, which disability precludes 
further service with his department, such member shall 

be retired on an annuity computed at the rate of 2 per 
centum of his basic salary at the time of his retirement 

for each year or portion thereof of his service: Provided, 
That such annuity shall not exceed 70 per centum of his 
basic salary at time of retirement: Provided further, That 
the annuity of a member retiring under this section shall be 
at least 40 per centum of his basic salary at the time of re- 
eae (Aug. 21, 1957, 71 Stat. 394, Pub. L. 85-157, Sec. 
3 (12f)). 


Title 4, Section 527, D. C. Code, 1951 Edition, Supp. VII provides: 
Retirement for disability incurred while performing duty. 


(g) Whenever any member is injured or contracts a dis- 
ease in the performance of duty or such injury or disease 
is aggravated by such duty at any time after appointment 
and such injury or disease or aggravation permanently 
disables him for the performance of duty, he shall upon 
retirement for such disability, receive an annuity com- 
puted at the rate of 2 per centum of his basic salary atthe 
time of retirement for each year or portion thereof of his 
service: Provided, That such annuity shall not exceed 70 
per centum ¢ of his basic salary at the time of retirement, 
nor shall it be less than 66 2/3 per centum of his basic 
salary at the time of retirement. (Aug. 21, 1957, 71 Stat. 
394, Pub. L. 85-157, Sec. 3 (12g)). 


Title 4, Section 525, D. C. Code, 1951 Edition, Supp. VII provides: 
Medical and hospital service-payment of by District on certificate of com- 


missioners. 
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Whenever any member shall become temporarily disabled 
by injury received or disease contracted in the perform- 
ance of duty, to such an extent as to require medical or 
surgical services, other than such as can be rendered by 
the Commissioners, or to require hospital treatment,|the 
expense of such medical or surgical services, or hospital 
treatment, shall be paid by the District of Columbia; but no 
such expense shall be paid except upon a certificate of the 
Commissioners setting forth the necessity for such services 
or treatment and the nature of the injury or disease which 
rendered the same necessary. (Aug. 21, 1957, 71 Stat. 394, 
85-157, Sec. 3 (12e)). 


Title 4-409a, of the D. C. Code, 1951 Edition, Supp. VIII, 1960, en- 
titled "Restricions on members of Fire Department leaving District -- 


Residence -- Sick Leave," reads in pertinent part as follows: 

. . Thirty days shall be the term of total sick leave in any 
one year without disallowance of pay. Leaves of absence 
with pay of members of the Fire Department of the District 
of Columbia may be extended in cases of illness or injury 
incurred in line of duty, upon recommendation of the board 
of surgeons approved by the Commissioners, for such) period 
exceeding thirty days in any one year as in the judgment of 
the Commissioners may be necessary. For the purposes of 
this subsection "any one year" shall mean a year from Janu- 
ary 1 to December 31, both dates inclusive. 


Title 4, Section 510 of the D. C. Code, 1951 Edition, provides: 


Retirement and Relief Board - Duties - Hearings - Report 
of findings to commissioners - Approval, disapproval, or 
modification by commissioners. 


There is created in and for the District of Columbia 
a board to be known as the Police and Firemen's Retiring 


and Relief Board * * *. The said board shall conside 
cases for the retirement and relief of members of the 


r all 
police 


department and the fire department rendered necessary or 


expedient under the provisions of Sections 4-501, 4-50 
4-506 to 4-510, 4-512 to 4-514, * * *, In every case 


3, 
of re- 


tirement of a member of either of said departments the Board 


of Police and Fire Surgeons shall certify, in writing, t 


said retiring and relief board the physical condition of 


‘o the 
the 


member for whom retirement and relief is sought. * * *, 


and the proceedings of the board shall be reduced to w 


riting 


and shall show the date of appointment of such member, his 
age, his record in the service, and any other information that 
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may be pertinent to the matter of his retirement and re- 
lief. * * * The said retiring and relief board shall in 
each case considered by it for retirement and relief sub- 
mit to the commissioners of the District of Columbia a 
report of their findings, and the said commissioners shall 
have power to approve, disapprove, or modify such find- 
ings or to remand any case for further proceedings as they 
may deem necessary. (Sept. 1, 1916, 39 Stat. 719, ch. 433, 
Sec. 12). 


STATEMENT OF POINTS 


1, It is unquestioned that appellant was disabled for further duty and 
the only competent evidence, medical or otherwise, clearly indicated that 
appellant's disability was contracted or aggravated in the performance of 
his duties. Therefore, the order of the Retirement Board, affirmed by the 
appellees, in retiring appellant under D. C. Code 1951 Ed., Supp. VII, Title 
4-526, rather than under Title 4-527, was arbitrary and capricious and the 
lower court was in error in granting Appellees' Cross Motion for Summary 
Judgment and denying Appellant's Motion for Summary Judgment. 


2. The lower court did not give proper consideration to the documen- 
tary evidence in appellant's personnel file and all of his testimony before 
the Retirement Board regarding his original injury in 1948. 


3. Under Title 4-526, the burden is upon the appellees to establish 
that the appellant had "become disabled due to injury received or disease 
contracted other than in the performance of duty" in order to retire him 
for disability other than in the line of duty, which burden they have not sus- 
tained. 


SUMMARY OF ARGUMENT 


A finding not supported by the evidence must be set aside. The find- 


ing of the Police and Firemen's Retirement and Relief Board that appellant 


was disabled due to injury or disease contracted other than in the perform- 
ance of duty is not supported by evidence. Appellees, in reviewing the 
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decision of the Police and Firemen's Retirement and Relief Board, acted 
either arbitrarily or capriciously in failing to reverse such an erroneous 
finding and therefore appellees' affirmance should have been enjoined by 
the court below. 


The evidence presented to the court below, consisting of the transcript 
of a hearing before the Police and Firemen's Retirement and! Relief Board, 
the transcript of the appeal to appellees and the exhibits attached to appel- 
lant's and appellees' motions for summary judgment, revealed that appel- 
lant had been injured in the line of duty; that he had sustained no injuries 
of any consequence except while on duty; (despite the fact he slipped on the 
steps at home in 1958, about 10 years after his original back injury in 1948, 
sustained in line of duty, which injury had never cleared up); |that it was the 
opinion of the surgeon member of the Board of Police and Fire Surgeons of 
the District of Columbia,Dr. J. Blaine Harrell, that appellant's disability for 
which retirement had been recommended had been incurred in the line of 
duty, which opinion was in effect approved by the said Board of Surgeons; 
and there being no medical evidence to the contrary; that the appellees had 
approved the certification that appellant's injuries had been received in the 
line of duty and allowance of payment for excess sick leave (Title 4-409a) 
and appellees' approval of payment for appellant's "outside" medical care 
(Title 4-525) all required the court below to deny appellees' motion for 
summary judgment and to grant appellant's motion for summary judgment. 


Under Title 4-527, providing for retirement, the burden is upon the 
commissioners (appellees) to find that the appellant has "become disabled 
due to injury received or disease contracted other than in the performance 
of duty" in order to retire him for disability other than in the line of duty. 


Even if such burden is deemed to be on appellant, he has sustained it. 
There is nothing in the record to establish that the condition from which 
appellant is suffering is due to disease or injury contracted other than in 


the performance of duty. The Retirement Board and appellees’ decision 
is based on pure conjecture and/or speculation, if anything. 
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ARGUMENT 


I 


RETIREMENT BOARD AND APPELLEES IGNORED THE 
EVIDENCE AND IMPROPERLY RETIRED APPELLANT FOR 
DISABILITY NOT INCURRED IN THE LINE OF DUTY RATHER 
THAN FOR DISABILITY INCURRED IN THE LINE OF DUTY 


On December 1, 1960, appellees affirmed the order of the Retirement 
Board retiring appellant for disability not incurred in the performance of 
his duties as a fireman, effective July 31, 1960, and the lower court, in ef- 
fect, affirmed these findings by granting appellees’ motion for summary 


judgment. 


Retirement of members of the District of Columbia Fire Department 
is provided for ini Title 4,D. C. Code (1951 Ed.) amended effective Octo- 
ber 1, 1956, Secs. 4-521 through 4-535 cited as the "Policemen and Fire- 
men's Retirement and Disability Act." 


The order complained of was issued under Title 4-526, Retirement 
for Disability Not Incurred in the Performance of Duty. This section re- 
quires a finding by the Commissioners, appellees herein, that the member 
has become disabled due to injury received or disease contracted other 
than in performance of duty. The retirement under this section provides 
for an annuity computed at the rate of 2% of the officer's basic salary at 
the time of his retirement for each year or portion thereof of his service 


with a minimum of 40%, (which amount is subject to Federal and State in- 


come tax). 


Appellant contends that he should have been retired under Title 4-527 
which provides for retirement for disability incurred while performing duty. 
This section, in substance, provides that when a member is injured in per- 
formance of duty and such injury permanently disables him for the perform- 
ance of duty, he shall receive an annuity of not less than 66-2/3% of his 
basic salary at the time of his retirement (which is not subject to Federal 
or State income tax). 
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It is undisputed that appellant has been permanently disabled for the 
performance of his duty for, otherwise, he would not have been retired at 
all for disability. The only question involved is did disability arise in line 


of duty or otherwise. 


It is well established that a trier of facts by a Judge, jury, or, as in 
this case, a Retirement Board, etc., cannot disregard testimony which is 
all one way; not immaterial, etc. Thus, this Court in the case of Stone v. 
Stone, 78 U.S. App. D.C. 5, 8,136 Fed. 2d 761, stated in part: 


In this case there was positive testimony, uncontradicted 
and not inherently improbable. Neither a Jury, nor a 
Judge is at liberty to disregard such evidence. Where 
the testimony is all one way, and is not immaterial, ir+ 
relevant, inconsistent, contradicted or discredited, such 
testimony cannot be disregarded or ignored by Judge or 
Jury, and if one or the other makes a finding which is con- 
trary to such evidence, or which is not supported by it} an 
error results for which the verdict or decision, if review- 
able, must be set aside. To hold otherwise would vest 
triers of the facts in cases subject to review with authority 


to disregard the rules of evidence which safeguard the 
liberty and estate of the citizen." | 


It is also well established that while appellees have "administrative 
authority" they cannot act arbitrarily and their actions in retirement mat- 
ters are subject to judicial review. See Spencer v. Bullock, 94 U.S. App. 
D.C. 388, 216 F. 2d 54, where Judge Fahy in his dissenting opinion stated 
at page 392, "The Commissioners may not be arbitrary, however, and 
their action is subject to appropriate judicial review." Spencer v. Bullock, 
supra, affirmed Bullock v. Spencer, 112 F. Supp. 147, where jthe Court dis- 
cussed the powers of the Retirement Board which was created by Title 
4-510 of the D. C. Code, 1951 Edition, and at page 150, the Court stated: 

"tk * * Tt must be borne in mind that some agency is needed 

to adjudicate applications for retirement for disability), be- 

cause at time such applications involve a determination of 

close and difficult questions of fact. * * * The mere fact 

that a Board is established to pass on applications does not 

give rise to an inference that the Board has discretion/|to 


grant or deny applications for reasons not specified in|the 
statute. Its function is to determine whether the applicant 
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"for retirement is within the pertinent statutory provisions. 
If the Board had broad powers not conferred by statute a 
question would arise how far its discretion could be car- 
ried. * * * If the argument of the defendants’ counsel is 
correct, then the Board would have a right to deny any ap- 
plication for any reason whatsoever So long as it did not 
act arbitrarily and capriciously. To endow the Board with 
such authority requires express statutory provisions. 
None, however, exist. The Congress has not seen fit to in- 
clude in the statute the terms that the defendants’ counsel 
would read into it by implication." 


In the case of Crawford v. McLaughlin, et al, 109 U.S. App. D.C. 264, 
286 F. 2d 821, which is very similar to the instant case, this Court dis- 
cussed the "humane purpose of such retirement laws" and stated in per- 
tinent part: 


"We find no evidence that the disabling condition grew out 
of any injury received or disease contracted other than in 
the performance of duty. In the face of the evidence to 
which we have referred, tracing the condition to an injury 
received in the performance of duty, it would be too specu- 
lative to infer that the condition which had manifested it- 
self prior to the carpentry and other extra work was due to 
that work."’ (emphasis supplied) 


"Since the evidence supports omy a conclusion attributing 
the disability! to injury received in the performance of duty, 
appellant is entitled to be retired under section 4-527. The 
writ sought should accordingly be issued. We are fortified 
in this conclusion by consideration of the humane purpose 
of such retirement laws. See Bradley v. City of Los Angeles, 
55 Cal. App. 2d 592,131 P. 2d 391 (1942). This purpose 
would partially fail if accomplishment were the evidence in 
this record held to be insufficient to support retirement 
under section 4-527." 


There were only two witnesses who appeared at the hearing before 
the Retirement Board on July 7,1960 (J.A. 16). These witnesses were 
Dr. Bailey, of the Board of Surgeons, who read the report of Dr. J. Blaine 
Harrell (J.A. 16) which referred to appellant's injury "about 12 years 
ago while rescuing a woman ina fire he felt something tear in his back," 
outlined the chronic back pain and occasional exacerbations, the November 
1959 outside consultation by Dr. Carl Berg and Dr. Berg's impression of 
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an "unstable lumbo-sacral joint with spondylosis."" This report further 


indicated that Dr. Berg had managed appellant for 3 months with physio- 
therapy, hospitalization and a period of immobility in a plaster cast, which 
achieved no improvement. It further outlined Dr. Berg's recommendation 
of a psychological examination which was performed by Dr, Menetrez who 
reported "it is my impression that this man's discomfort and disability is 
on an organic basis and should be treated as such." The report further 
referred to the consultation by Dr. Hugo V. Rizzoli, a neuro-surgeon, and 
his "impression of low back instability" and advised appellant to attempt 
to return to duty with assistance of a back support, which were unsuccessful. 
This report concluded as follows: 
"I do not believe further efforts on our part will relieye him 
and I recommend that he appear before the Retiring and Re- 
lief Board for consideration of retirement. Diagnosis is 
chronic back strain and unstable lumbo-sacral joint due to 
and aggravated by an injury in the performance of duty. The 
disability rating is 50%." 
There was absolutely no other medical evidence of any kind and, of 
course, none contradictory to the above. 


The appellant testified, in substance, (J.A. 17) that} he was married, 
had 3 children under 21 years of age, and that he was appointed to the Fire 
Department in 1941 and had served continously since that time; that he had 
done some laboring work up until approximately 8 years previously when 
he injured his leg on duty, which had been aggravated on several occasions. 
He mentioned that he had torn a cartilage in his knee and Dr. Berg had per- 
formed surgery on this knee. He mentioned that he had fallen once on the 
steps at home, but had hurt his back before that and that he had sustained 
no serious injuries to his spine or knee before coming to the Fire Depart- 
ment, and that he first injured his back in 1948 stating as follows (J.A. 22): 

"The first timeI injured my back was in 1948 moving this 

woman who had burned up. . . I was checking on that, I 

can tell you about it, the exact date was March 2, 1948, 


Box 9322, 15th and Alabama Avenue, S.E. Six people 
burned up in there. The bed was half-way through the 
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"floor, there were two bodies up there. Q. Did you lose 

any time from work at that time? A. Yes, sir, quite a 

bit.<...." 

In spite of the foregoing testimony, the Retirement Board made a de- 
cision that appellant's disability was incurred not in the line of duty, ap- 
parently speculating that since appellant had done some outside work after 
the date of his March 1948 injury, that this injury was not very severe and 
was apparently attempting to attribute his back trouble to his fall at home 
in 1958. It is submitted that this is pure speculation, not based on facts 
and completely ignored the medical testimony of the appellees' own med- 
ical staff who obviously had appellant's entire medical file available at the 


time the aforementioned report and opinion was rendered. 


Thereafter, the case was appealed'to the appellees, who sustained 
the Retirement Board despite the fact that they had acknowledged, in sev- 
eral respects, that appellant's disability was incurred in the line of duty. 


Thus, Fire Department Form 110 concerning appellant's excess sick 
leave during the year 1960, and dated August 1, 1960 (J.A. 14) shows that 
appellant during the "current calendar year" (1960) had taken a total of 
102-1/2 days of sick leave and a "total excess: 73-1/2," all due to "l.s. 
(lumbo-sacral) strain." 


Under Title 4-409a set forth in full above under "Statutes Involved" 
appellant, along with other members of the Fire Department, was entitled 
to only 30 days sick leave which "may be extended in cases of illness or 
injury incurred in line of duty upon recommendation of the Board of Sur- 
geons, approved by the Commissioners, for such period exceeding 30 days 
in any one year as in the judgment of the Commissioners may be neces- 


sary” (emphasis supplied). All of the foregoing requirements (and in addi- 


tion the approval of the Fire Chief) were met, and appellant was granted 
and paid for 73-1/2 days of excess sick leave. This particular report was 
the final one of a number of similar approved reports which appear in the 
record but are not printed in the joint appendix. The aforementioned re- 
port bears on its face, among other things, the following: 
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"approved 9/8/60 (some initials illegible) Commissioners, 
D.C.," and 


"approved by the Commissioners of the District of Columbia 
Sitting as a Board, 9/9/60 G. M. Thornett, Secretary,” 


In addition, during the years 1959 and 1960, it became necessary for 
the Board of Surgeons, acting through Dr. J. Blaine Harrell, in connection 


with the appellant's back condition, to refer him to private Specialists, Dr. 
Hugo V. Rizzoli, Dr. Carl Berg, and Dr. Jean Menetrez, for examination 


and treatment. Appellant did not pay for any of these services, but they 


were paid for by the appellees from funds provided for that purpose (J.A.49-50). 


Under Title 4-525 set forth above under "Statutes Involved," this pay- 
ment could not legally have been made by the appellees, except on a finding that 
the condition which required the outside medical services was contracted 
"in the performance of duty; and "except upon a certificate of the Commis- 
sioners setting forth the necessity for such services or treatment and the 
nature of the injury or disease which rendered the same necessary." 


In addition, the recommendation (J.A. 24) for appellant's retirement 
for disability incurred in the line of duty was made by Dr. JJ. Blaine Harrell, 
a member of the appellees own medical staff charged with the medical care 
and treatment of police and firemen, which opinion was substantially ap- 
proved and concurred in by the Board of Surgeons (J.A. 29). 


Thus, the Retirement Board and the appellees have completely ignored 
the uncontradicted testimony as to appellant's disability incurred in the line 
of duty and the appellees have, in addition, acknowledged this fact by their 
actions in connection with his excessive sick leave and payment for outside 


medical care. 
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sag 


THE LOWER COURT DID NOT GIVE PROPER CONSIDERATION 
TO THE DOCUMENTARY EVIDENCE IN APPELLANT'S 
PERSONNEL FILE AND ALL OF HIS TESTIMONY BEFORE THE 
RETIREMENT BOARD REGARDING HIS ORIGINAL INJURY IN 1948 


Appellees’ counsel, at the argument of the cross motion for summary 


judgment in the court below and in their pleadings generally, consistently 


attempted to relate appellant's disability to a fall on the steps which he had 
at home in 1958, and in an “ostrich-like'' manner ignored appellant's orig- 
inal back injury of March 2, 1948, which appellant testified to at the Retire- 
ment Board hearing (J.A. 22) as set forth above under point I. 


In addition, with reference to this original injury, appellant in his 
affidavit in support of motion for summary judgment (J.A.49) described 


the incident in more detail as follows: 


"Prior to March 2, 1948, I never injured my back and had 
had no trouble with it. All of my back trouble started on 
that date. On March 2, 1948, I was with No. 8 truck and 
responded to an alarm in the vicinity of 15th and Alabama 
Avenue, S.E., Box No. 9322. Four to six people were ser- 
iously burned, some of them to death, in this fire. While 
this house was still on fire, I attempted to remove the 
corpse of a dead woman, weighing approximately 275-300 
pounds. I was attempting to slide this heavy body to a hole 
that I had chopped in the floor to drop this body through to 
the lower floor where other firemen had a blanket waiting 
to receive it. While so doing, I felt a definite tearing in 
the lower part of my back which was exceedingly painful. 
After that, I couldn't lift a shovel, and was unable to assist 
in cleaning up, and Captain Meredith told me to sit down 
and take it easy. Shortly after, we returned to the fire 
house and I was relieved from duty, and went to the Police 
and Fire Clinic at 10:00 a.m. the same morning. I was off 
duty on sick leave for approximately two weeks immedi- 
ately following this incident. . . . From that date forward, 
I had trouble off and on with my back and still do. On many 
occasions when I went to the clinic, I would complain of in- 
jury to my right leg and to my back after knee surgery. 
The doctors at the clinic are so busy that it is not surpris- 
ing that the records are not always well kept, and I know of 
definite instances that this is a fact, in particular, the in- 
jury mentioned above. My back has never been well since 
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"March 1948. On one occasion at home, I lost my footing 
and slid down the steps and irritated the previous back 
injury. This is the only time when I was off duty when I 
ever hurt my back." 


Despite the foregoing, and many other references to this March 1948 
injury in the record, the court below apparently accepted the jappellees' 
contentions in this respect and in a memorandum dated November 2, 1961, 
which granted appellees' motion for summary judgment and denied appel- 
lant's motion for summary judgment, stated in part as follows: 

"While the Board made no formal findings or announced or 

filed any formal decision or memorandum, it is clear from 

a careful reading of the entire record that the Board was 

not satisfied with the proof that the 1948 injury had actually 

been incurred. Especially as there was no record of it, in 


the personnel files of the Fire Department." (emphasis sup- 
plied) 


Appellant then promptly filed his "Motion for Reconsideration sctever 


(J.-A. 62) pointing out that the March 2, 1948 injury was mentioned specif- 
ically in at least three places in the records and was referred to generally 
in numerous other places in the record. (The contents of said Motion for 
Reconsideration are incorporated herein by reference from the Joint Ap- 
pendix, as it would serve no useful purpose to set forth the contents thereof 
completely in this particular part of the brief. The Joint Appendix refer- 
ence to the various documents mentioned in the Motion have been placed 

in the margin of the Joint Appendix. Nevertheless, the most jimportant por- 
tions will be set out here). 


While it is true there is no reference to the March 2, 1948 accident 
in the "Record of Physical Disability" (J.A. 27) where it might be ex- 
pected to appear, the said accident is definitely referred to in the "Items 
of Service Record" (J.A. 12) as follows: 


"3.2-48 -- L.S. (lumbo-sacral) strain, Box 9322" 


The second place where this injury is definitely mentioned, is on the 
back of a card entitled ‘Annual and Sick Leave Record District of Columbia 
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Fire Department, Name: Lovell, W.D., Rank, Private, Unit T-8"(J.A. 
which shows a notation of a visit to Dr. W. W. Sager and under remarks 


states "injury to back’ (emphasis supplied). 


The third place this injury is definitely mentioned is on the Gallinger 
Municipal Hospital, Roentgen Room Report on X-ray No. 51631 dated March 
5, 1948, which reads in part: 

"Examination of the lumbo-sacral spine reveals no definite 

evidence of fracture. Terrafranca. H.R. Reed, M.D. Radiol- 

ogist."" (J.A. 60). 

The foregoing x-ray report indicates that this injury was sufficiently severe 
to require an x-ray, the impression being that there might have been a frac- 


ture. 


The above is some indication that the record keeping of the Fire De- 
partment may not be infallible and other indications to that effect are set 
forth in plaintiff's Motion for Reconsideration" (J.A. 62-68). 


Other places in the appellant's medical record where the March 2, 
1948 injury was referred to are an x-ray report dated February 26,1958, 
which states under pertinent clinical history "pain low back - recurrent - 
history of injury 10 years ago," (J.A. 44) and in the report of Dr. Carl 
Berg dated December 4, 1958 (J.A. 52 ) and in the report of Dr. Hugo Riz- 
zoli dated 21 April 1960, (J.A. 55). The foregoing references to this in- 
jury are set forth in more detail in the Motion for Reconsideration (J.A.62-68). 


After the foregoing references to the March 2, 1948 injury were called 
to the attention of the lower court by the Motion for Reconsideration, the mo- 
tion was denied without a hearing the same day it was filed, the court stating 
in part in its memorandum (J.A. 69). 

"There is no adequate record as to the extent of the 1948 

injury and that the Board . . . quite evidently was not con- 

vinced by plaintiff's oral testimony.” 

As regards the absence of an "adequate record," it is submitted that Dr. 
Harrell's report (J.A.23 ) read at the Retirement Board hearing (J.A. 16) 
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was apparently rendered after consideration of appellant's entire medical 
file which was maintained by the Board of Surgeons, including the report of 
the incident at home in 1958. 


As regards the Retirement Board not being convinced by appellant's 
oral testimony, it is submitted that it was not necessary for the Board to 
rely on this oral testimony as the occurrence of this injury was well docu- 
mented elsewhere as shown above. 


It is thus contended that the lower court was in error in refusing to 


accept the uncontradicted evidence of appellant's disability incurred in the 
line of duty. 


seat 


THE APPELLEES HAVE THE BURDEN OF ESTA BLISHING 
THAT APPELLANT'S DISABILITY AROSE OTHER THAN 
IN LINE OF DUTY, WHICH THEY HAVE FAILED TO DO 


The Retirement Board apparently takes the position that a fireman 
who is faced with retirement for disability which permanently prevents him 
from performing his duties has the burden of proving by "substantial evi- 
dence" that his disability arose out of his performance of duty. Thus, in 
the hearing before the appellees on October 10, 1960, Victor A. Howard, 
Chairman of the Board, in concluding his summary of the prior proceed- 
ings before the Retirement Board, stated: 

"As a result of all this material, the majority of the Board 
were unable to determine that there was substantial evi- 
dence whereby they could conclude that there was ground 
to believe this disability was the result of the performance 
of the Fire Department duty. I might say that that was a four 
to two vote and Dr. Cliff was the only member of the Retire- 
ment Board who found that there was reason to believe Pri- 
vate Lovell's injuries were in the performance of duty" 

(J.A. 33). 

Appellant submits that the Retirement Board and also the appellees, 
in considering the retirement of the appellant , placed an undue and illegal 
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burden upon the appellant by requiring him to prove by "substantial evidence” 
that his injuries occurred in line of duty, and also to prove beyond all doubt 


that his injuries did not occur outside of his performance of Fire Department 


duties. 


There is no language in Section 4-527 which implies that the Commis- 
sioners must make a finding based upon substantial evidence that the injury 
was in line of duty. Rather, reading Section 4-526 together with 4-527, it is 
obvious that in order to retire plaintiff under Section 4-526, it was neces- 
sary for the Commissioners to make a finding based upon substantial evi- 
dence that the disability was not incurred in the line of duty. The findings, 
being based upon an improper standard and with no evidence upon which to 
make such a finding even under such a standard, are arbitrary and capric- 


ious on their face. 


Appellant did not seek retirement and is not the moving party in re- 
tirement proceedings and, in fact, would have preferred not to have been 
retired. The burden of proving their contentions should be cast upon the 
moving party -- those who seek to retire him for injuries not incurred in 
the line of duty -- to prove that such injuries were not incurred in the line 
of duty. 


There is a basic reason for this. Firemen are engaged in a hazardous 
occupation. They are constantly exposed to serious injury, high tension, in- 
clement weather and changes in temperature and other exposure to the ele- 
ments, as well as being required to stand duty at various times of the day 
or through the night. To place a burden on a fireman to prove by ''substan- 
tial evidence" that! his condition was caused by Fire Department duty would 
often result in placing upon him a burden which would be almost impossible 
to sustain in such cases as arthritis, heart trouble, mental disease, high 
blood pressure, etc. In addition, firemen are usually men of limited means 
and are not in a position to produce medical experts at great expense to 
themselves in proving their case. 
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Thus it is submitted that under the "humane purposes"| of the retire- 
ment laws, the burden of proving their contentions that the injured fire- 
man's disability arose other than in the line of duty, should be and is in fact 
on the appellees, and in cases of doubt should be resolved in favor of the 
injured fireman (or policeman). In any event, there is no requirement of 
the law which obligates the appellant in this case to prove his contentions 
by "substantial evidence." 


Even assuming arguendo that appellant did have such burden of proof, 
it is contended that he has, in fact, borne such burden in this|case, in that 
the evidence is practically uncontradicted that appellant's disability was 
incurred in the line of duty. In addition, as shown in point I above, the ap- 
pellees have by their actions recognized that his disability arose in the line 
of duty and should be estopped to now contend otherwise. 


CONCLUSION 


Under all of the circumstances of this case, it is clear|that appellant 
should have been retired for disability incurred in the line of duty, and the 


Retirement Board, the appellees, and the lower court were in error in find- 


ing to the contrary. 
Respectfully submitted, 
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In the opinion of the appellees, the question is: 
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No. 16,777 


WILLIAM D. LOVELL, 
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WALTER N. TOBRINER, etal., 
Individual Members of the Board of Commissioners 
of the District of Columbia, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Because appellant's statement of the case contains conclusions and 

facts not material to the consideration of the question presented, appellees 
submit this counter-statement of the case. 
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Appellant, a) retired member of the District of Columbia Fire 
Department, sought in the court below a mandatory injunction requiring 
the appellees (1) to set aside their order affirming the action of the Police 
and Firemen's Retirement and Relief Board retiring appellant under 
Section 4-526, D. C. Code, 1961 (retirement for disability resulting from 
injuries received other than in the performance of duty), and (2) to enter 
instead an order retiring appellant under Section 4-527, D. C. Code, 1961 
(retirement for disability resulting from injuries received in the perform- 
ance of duty) (J. A. 1). 

The matter came on for hearing on cross-motions for summary 
judgment, to which was attached as an exhibit the entire administrative 
record before the Police and Firemen's Retirement and Relief Board, 
hereinafter referred to as the Retirement Board (J. A. 9, 25). Ina 
memorandum filed on November 2, 1961, the trial court held that there 
was substantial evidence in the administrative record to support the action 


of the Retirement Board, and that the appellees were, therefore, entitled 


to summary judgment (J. A. 60). Appellant filed a motion for reconsidera- 


tion, which, on November 6, 1961, was denied for the reasons set forth 
in a memorandum filed the same day (J. A. 69). On November 9, 1961 
the court entered an order granting the appellees summary judgment and 


denying the appellant summary judgment (J. A. 69). This appeal followed 
on November 14, 1961 (J. A. 70). 
The record of proceedings before the Retirement Board contains 
the following pertinent facts: 
On June 14, 1960 the Board of Police and Fire Surgeons, herein- 
after referred to as the Board of Surgeons, recommended to| the Chief of 
the Fire Department that, because of a disability, appellant be required to 


appear before the Retirement Board for consideration of retirement 


(J. A. 29). Dr. Harrell, a member of the Board of Surgeons, in a report 
| 


to that Board under date of June 14, 1960, diagnosed appellant's disability 
as "chronic back strain and unstable lumbo-sacral joint" (J. A. 23). 

At the hearing before the Retirement Board on July 7, 1960, 
Dr. Bailey, of the Board of Surgeons, read Dr. Harrell's report wherein 
he stated that appellant informed him that he hurt his back about twelve 
years ago while rescuing a woman in a fire, and since that occasion has 
suffered "chronic back pain with occasional acute exacerbation" (J. A. 16). 
Dr. Harrell reported further that in November of 1959 appellant was sent 
to Dr. Berg, an orthopedic surgeon, for evaluation and treatment (J. A. 16). 
Dr. Berg diagnosed the disability as "an unstable lumbo-sacral joint with 


spondyloysis" (J. A. 16). Appellant was then referred to Dr. Rizzoli, 


a neuro-surgeon, who "confirmed the diagnostic impression of low back 
instability" (J. A. 16-17). 

According to the record, the appellant first injured his back on 
March 2, 1948, 1 while removing a body from afire (J. A. 12). Appel- 
lant stated that he lost "quite a bit’ of time from work as a result of this 
injury (J. A. 22). 

On February 24, 1958, appellant, while off duty and at home, 
injured his back again as a result of a fall (J. A. 38). He was treated 
the next day at the Police and Fire Clinic for "contusion to low back" 

(J. A. 39). He stated, "it [presumably the injury] lasted a week or 
ten days" (J. A. 19). 

Appellant stated that on November 23, 1959, while on ambulance 
duty in the Fire Department, he again sustained an injury to his back 
(J. A. 18, 39). Appellant did not report this injury to his commanding 
officer, but he stated that "he felt bad all over and desired to visit the 
clinic, where he reported the injury as a "re-injury to his back" 


(J. A. 40). 


1 Appellant states that the entry in his "Record of Physical Disability," 
contained in his personnel file, showing a back injury in March of 1951 is 
erroneous, and that the correct date is March 2, 1948 (J. A. 22). 


In response to a question by the Chairman of the Retirement Board 


as to whether he had any outside employment while in the Fire Department 


? 


appellant replied: 


A. Ihad at times, up until 8 years ago when 
I hurt my leg. Since then my leg has been out 
and gives away slightly. 
Q. What kind of work and for what periods? 


A. It was laboring work, helping plasterers) 
setting up scaffolding, and hauling sand and gravel. 


Q. Mixing the plaster or "mud," 


A. Occasionally. I just sort of helped out. 
I think that's all I ever did. 


Q. For eight years you haven't done anything? 


A. Ihaven't been able to do anything except 
in the line of easier employment. (J A. 18.) 


Later, testifying along the same line, appellant stated: 
I didn't plaster. I was sort of an apprentice. 

I just helped. It was pretty arduous work at times, 

but I could take my time (J. A. 20). 


At the conclusion of the hearing, the Retirement Board entered the 


following order: 


ORDERED: 
That William D. Lovell, a Private in the Fire 

Department of the District of Columbia, having 

been found physically incapacitated for further 

duty in said department by reason of disability 

not incurred in the performance of duty, is hereby 

retired,’ effective from and after July 31, 1960 

(J. A. 29-30). 

An appeal was then taken to District of Columbia Board of Commis- 

sioners which, following an oral hearing, affirmed the action of the Retire- 


ment Board (J. A. 37). 


STATUTES INVOLVED 


District of Columbia Code, 1961: 


Section 4-526. Retirement for disability not incurred in 
performance of duty. 


Whenever any member coming under sections 
4-521 to 4-535 completes five years of police or 
fire service and is found by the Commissioners 
to have become disabled due to injury received or 
disease contracted other than in the performance 
of duty, which disability precludes further service 
with his department, such member shall be re- 
tired on an annuity computed at the rate of 2 per 
centum of his basic salary at the time of retire- 
ment for each year or portion thereof of his 
service: Provided, That such annuity shall not 
exceed 70 per centum of his basic salary at time 
of retirement: Provided further, That the 
annuity of a member retiring under this section 
shall be at least 40 per centum of his basic salary 


at time of retirement. (Sept. 1, 1916, ch. 433, 
§ 12(f), as added Aug. 21, 1957, 71 Stat. 394, 
Pub. L. 85-157, § 3.) 


Section 4-527. Retirement for disability incurred while 
performing duty. 


Whenever any member is injured or contracts 
a disease in the performance of duty or such injury 
or disease is aggravated by such duty at any time 
after appointment and such injury or disease or 
aggravation permanently disables him for the 
performance of duty, he shall upon retirement 
for such disability, receive an annuity computed 
at the rate of 2 per centum of his basic salary 
at the time of retirement for each year or portion 
thereof of his service: Provided, That such 
annuity shall not exceed 70 per centum of his 
basic salary at the time of retirement, nor shall 
it be less than 66 2/3 per centum of his basic 
salary at the time of retirement. (Sept. 1, 1916, 
ch. 433, § 12(g), as added Aug. 21, 1957, 71 Stat. 
394, Pub. L. 85-157, § 3.) 


Section 4-533. Duties of Commissioners in retirement 
and annuity matters--Certification of physical condi- 
tion of member--Written notice of hearing--Procedure 
at hearings--Subpena--Contempt proceedings. 


The Commissioners shall consider all cases for 
the retirement of members and all applications for 
annuities under sections 4-521 to 4-535. In each 
case of retirement of a member the Commissioners 
shall certify in writing the physical condition of the 
member for whom retirement is sought. The 
Commissioners shall give written notice to any 
member under consideration by them for retirement 
to appear before them and to give evidence under 
oath. The proceedings before the Commissioners 


involving the retirement of any member, or any 
application for an annuity under sections 4-521 
to 4-535, shall be reduced to writing and shall 
show the date of appointment of such member, 
his age, his record in the service, and any other 
information which may be pertinent to the matter 
of such retirement or annuity. * * * (Sept. 1, 
1916, ch. 433, § 12(m), as added Aug. 21, 1957, 
71 Stat. 397, Pub. L. 85-157, § 3.) 


Title I, District of Columbia Code, 1961, Administration, Appendix. 


Reorganization Order No. 31. -- Police and 
Firemen's Retirement and Relief Board 


* * 


Part I 


Police and Firemen's Retirement and Relief 
Board.'-- (a) There is established in the Govern- 
ment of the District of Columbia, under the 
administrative supervision of the Director of 
General Administration a Police and Firemen's 
Retirement and Relief Board, to be composed of 
the following: Personnel Officer, Director of 
Public Health, Corporation Counsel, Chief of 
Police, and Fire Chief. 


* * 
Part I 


Functions. -- The functions of the Police and 
Firemen's Retirement and Relief Board shall be to: 


(1) | Consider all cases for the retirement and 
the relief of members of the Police and Fire 


Departments of the District of Columbia, the 
United States Park Police force, the White House 

- Police force, and the United States Secret Service 
who contribute to the Policemen and Firemen's 
Fund of the District of Columbia * * *, 


(2) Approve or disapprove all such cases, and 
fix the amount of pension relief in each instance,| as 
appropriate * * * and provided that, at all times, 
any action taken by the Retirement and Relief Board 
shall be subject to review by the Board.of Commis- 
sioners, including final authority to concur in, 
reject, modify, or reverse such action. 


* * * 


Part IX 


The Police and Firemen's Retirement and 
Relief Board established herein is hereby desig- 
-nated, as agent of the Commissioners, to make all 
findings of fact necessary in the determination 
of eligibility for retirement and survivor annuities 
pursuant to Public Law 85-157 [See §§ 4-521 to 
5-535. Chap. 5, D. C. Code]. 85th Congress, 
as approved August 21, 1957, and to take final 
action in such cases subject to provisions for re- 
view set forth in Reorganization Order No. 31, 
as amended, 


SUMMARY OF THE ARGUMENT 


The Retirement Board, subject to review by the Commissioners, 
has the responsibility of determining whether a disability, necessitating the 
retirement of a fireman or policeman, was or was not due to an injury 
received or disease contracted in the performance of duty. The Retirement 
Board having found, and the Commissioners having affirmed the f inding, 
that appellant's disability resulted from injuries received other than in the 
performance of his, duties and since such a finding is supported by substan- 
tial evidence, the court below did not err when it granted the appellees 
Summary judgment on appellant's complaint (1) to set aside said action, 
and (2) to require that he be retired under Section 4-527, D. C. Code, 
1961 (for disability resulting from injuries received in the performance 


of duty). 


ARGUMENT 
There is substantial evidence in the administrative - 
record to support the finding that appellant's 
disability resulted from injuries received other 
than in the performance of duty. 
Section 4-533, D. C. Code, 1961, provides that "[t]he Commis- 
sioners shall consider all cases for the retirement of members [of the 
Fire Department] and all applications for annuities under sections 4-521 
to 4-535. "2 However, the Retirement Board, which was created by 
Reorganization Order No. 31, D. C. Code, 1961, Title 1, Administration, 
Appendix, page 100, has been made the agent of the Commissioners '* * * 
to make all findings of fact necessary in the determination of eligibility 
for retirement and survivor annuities * * *,'' The Reorganization Order 


provides further that " * * * any action taken by the Retirement and Relief 


Board shall be subject to review by the Board of Commissioners, including 


final authority to concur in, reject, modify, or reverse such action." 


From the foregoing, it is readily apparent that vested in the Retire- 
ment Board, subject to review by the Commissioners, is the responsibility 
of determining whether a disability necessitating the retirement of a 


fireman or policeman was or was not incurred in the performance of duty. 


2 Act of September 1, 1916, 39 Stat. 718, ch. 433, as amended by 
the Act of August 21, 1957, 71 Stat. 394. 


Here the Board having conducted a hearing and, on the basis of substantial 
evidence, having made a determination that appellant's disability was in- 


curred other than in the performance of duty, the court below properly 


refused to substitute its judgment. See Selden, et al. v. Capitol Hill 


Southeast Citizens Association, et al., 95 U. S. App. D. C. 62, 219 F.2d 


33, cert. den. 349 U. S. 944, 99 L. Ed. 1271, 75 S. Ct. 873. 

The fact that a court, upon a consideration of the same facts, might 

have reached a different conclusion does not alter this basic principle. 
As the Supreme Court of the United States said in the case of Gray v. 
Powell, 314 U. S. 402, 86 L. Ed. 301, 62S. Ct. 326 
Where, as here, a determination has been left 
to an administrative body, this delegation will be 
respected and the administrative conclusion left 
untouched. * * * It is not the province of the court 
to absorb the administrative functions to such an 
extent that the executive or legislative agencies 
become mere fact-finding bodies deprived of the 
advantages of prompt and definite action. 

It is undisputed in the administrative record that, during his tenure 
with the District of Columbia Fire Department, the appellant sustained in- 
juries to various parts of his body. His retirement, however, resulted 
from a back condition which was diagnosed by the Board of Surgeons as 
"chronic back strain and unstable lumbo-sacral joint" (J. A. 28). Appel- 


lant contends that such disability resulted from an injury sustained in the 


performance of duty; that for this reason his retirement under the provisions 

of Section 4-526, D. C. Code, 1961 (for disability resulting from injuries 

received other than in the performance of duty) was erroneous, and that he 

should have been retired under the provisions of Section 4-527, D. C. Code, 

supra (for disability resulting from injuries received in the performance 

of duty). 3 
In order to be retired under Section 4-527 (service connected 

disability), the fireman or policeman must have (1) sustained an injury 

or contracted a disease in the performance of duty which permanently 

disables him, or (2) sustained an injury or contracted a disease inthe 

performance of duty which did not permanently disable him but which, after 

he was restored to health and returned to duty, was thereafter, also in 

the performance of duty, aggravated so as to permanently disable him. 
According to the record, and interpreting the same as appellant 


would have it interpreted, the appellant injured his back on three occasions. 


The first such injury was sustained on March 2, 1948, while|on duty; the 


second such injury was sustained on February 24, 1958, while off duty; 


3 Retirement under Section 4-526 results in an annuity of not less 
than 40 per centum of the basic salary, whereas retirement under Section 
4-527 results in an annuity of not less than 66 2/3 per centum of the basic 
salary. 


and the third such injury was sustained on November 23, 1959 while on 
duty (J. A. 12, 38, 18, 39). Obviously the first injury did not permanently 
disable the appellant, because he worked for ten years without any com- 


plaints of difficulty with his back (J. A. 27-28). There is nothing in 


appellant's personnel file to indicate that, within the ten-year period 


following the March 2, 1948 injury, he complained, received treatment, 
or lost any time from work as a result of any trouble with his back except, 
of course, the record of treatment and loss of time from work immediately 
following that injury. On the other hand, what clearly appears from the 
record is that during this ten-year period the appellant worked at outside 
jobs doing "laboring work, helping plasterers, setting up scaffolding, and 
hauling sand and gravel" (J. A. 18). Appellant stated that it was "pretty 
arduous work at times * * *"" (J. A. 20). The combination of these facts 
clearly and persuasively shows that the appellant made a complete recovery 
from any injury he may have received on March 2, 1948. 

Ten years after his first injury the appellant, while off duty, and 
at home, injured his back as a result of falling down some steps. He 
admitted that as a result of this injury he was off work for "a week or ten 
days" (J. A. 19). (On November 23, 1959 appellant, after returning from 


an ambulance run, reported to the clinic that he "re-injured" his back. 


Although appellant now contends that this "re-injury" happe 
putting a patient in an ambulance (J. A. 18), he did not at th 
inform his superiors. He merely reported to his superiors 
felt bad all over and desired to visit the clinic’ (J. A. 40-41 

| 


In view of the strong evidence of a complete recovery 


ned while 


at time so 


that 
). 


from the 


“he 


March 2, 1948 injury, this "re-injury" in 1959 could not reasonably be 


regarded as an aggravation of the injury sustained in 1948. 


| 
logical thing that can be said about the 1959 "re-injury" is 
an aggravation of the injury sustained in 1958 while appellant 
and at home. 


under the provisions of Section 4-527, supra. 


The most 


that it was 


was off duty 


Such being the case, appellant was not entitled to be retired 


According to the report of Dr. Harrell, of the Board of Surgeons, 


the appellant stated to him that he hurt his back in 1948, and 


Since that 


time has suffered "chronic back pain with occasional acute exacerbation" 


(J. A. 23). Dr. Harrell and the Board of Surgeons apparently accepted 


appellant's statements without questioning their accuracy, be 


cause it 


appears that the Doctor wrote them into his report as given to him, and, 
| 


in its report to the Retirement Board, the Board of Surgeons 


(volunteered 


the conclusion that the appellant's disability was service connected 


(J. A. 23). 


But it is not the function of the Board of Surgeons to make a 


judgment whether a disability was or was not sustained in the performance 
of duty. As previously pointed out, the responsibility of determining 
whether a disability is caused by injuries received in the performance of 
duty is vested in the Retirement Board, subject to review by the Commis- 
sioners. It can hardly be seriously contended that the Retirement Board, 
which had the opportunity and the duty to observe the witnesses and judge 
their credibility, was bound to accept, as controlling its judgment, the 
appellant's statement that he has, since March 2, 1948, suffered "chronic 
back pain with occasional acute exacerbation" when the other evidence 


clearly shows that he made a complete recovery from any such injury. 


The question in this case is not whether the facts will support a 


finding that appellant's disability resulted from injuries received in the 
performance of duty, but instead whether the facts support the finding that 
appellant's disability resulted from injuries received other than in the 
performance of duty. Cooper v. Retirement Board, etc., 131 Calif. App. 
Rep. 2d 804, 281 P.2d 349. 

In the Cooper case the Retirement Board found and the trial court 
sustained the finding that a policeman died from a non-service connected 
disability. In affirming the decision of the lower court the appellate 


court stated: 


It is appellant's contention that such findings are 
totally unsupported and that the evidence compels, 
as a matter of law, a finding that death was caused 
by a service-connected illness. Of course, on such 
an appeal, it is appellant's burden to show that the 
evidence and the reasonable inferences therefrom do 
not support the findings of the Board. ** * The 
respondent enjoys in its favor all inferences arising 
from conflicts in the evidence, even though an equally 
reasonable adverse inference is possible. * * * In 
other words, the appellant must not only show that a 
finding in her favor would have been supported, but 
must demonstrate that such finding is compelled, as 
a matter of law. [Cases omitted. ] 


To the same effect the court in Loveland v. City of Oakland, et al., 


80 Calif. App. Rep. 2d 31, 180 P.2d 937 stated: 


* * * The burden was upon appellant to establi 
the cause of death * * * and in the face of the ad- 
verse finding below she bears the heavy burden 
before this court of showing, not that the evidence 
will support a finding that her husband's service- 
connected injury caused his death, but rather that 
it will not support the contrary finding actually 
made; or, to put it affirmatively, appellant ag 
convince us that the evidence compells a finding that 
her husband's death was caused by the injury for| 
which he was pensioned. [Cases omitted. ] | 


| 
Appellant relies upon the case of Crawford v. McLaughlin, 


109 U. S. App. D. C. 264, 286 F.2d 821, assupport for his contention that 
he should be retired under Section 4-527 (service connected |disability). 


The Crawford case, however, is easily distinguishable. In that case 


there was no evidence that the injury was sustained other than in the 
performance of duty. Here the record is clear that the appellant injured 
his back while off duty in 1958, which was long after he made a complete 
recovery from his 1948 injury. 

Appellant contends next that because appellees, by having approved 
a certification of the Board of Surgeons, granted him excessive sick leave 
due to an injury stated by the Board of Surgeons to have been incurred in 
performance of duty, they should not be heard thereafter to say that the 
injury was incurred other than in the performance of duty. This contention 
is without substance. The sick leave to which he is apparently referring 
was necessitated by the "re-injury" to his back in 1959, which aggravated 


the 1958 injury. Although the 1959 "re-injury" was not such as to 


entitle him to be retired under Section 4-527 » Supra, it could, and actually 


did, upon the recommendation of the Board of Surgeons, entitle him to the 
special sick leave benefits which he obtained, Members of the Board of 
Surgeons are authorized by regulation to make recommendations, in cases 
where injury or disease is contracted in performance of police or fire duty, 
that the disabled member be granted sick leave in excess of thirty days or 
that he receive at District expense medical treatment not available in 


District of Columbia facilities. But such authority is limited as stated 


and cannot be construed as justification for usurping the functions of the 
Retirement Board or of the Commissioners in the determination of the 
eligibility of a fireman or policeman for retirement. As demonstrated 
previously, determining eligibility for retirement of a fireman or police- 
man is a function vested solely in the Retirement Board and|in the appellees. 
Appellant contends finally that the burden of proving that he was 
entitled to the more favorable retirement under Section 4-527, D. C. Code, 
1961, was improperly imposed on him. This contention is without sub- 
stance. Proceedings before the Retirement Board and before the appellees 
are non-adversary in nature. The very purpose of such proceedings is to 
receive all relevant evidence pertaining to the disability in question in order 
that a proper determination can be made as to whether it is service 
connected or non-service connected. The record shows that at the Retire- 
ment Board the appellant was given a hearing, the sufficiency of which he 
does not question, that all departmental records were received, and that 
he was afforded every opportunity to supplement departmental records 
concerning his disability. The same can be said regarding his hearing 
before the appellees. | 


It is quite apparent that both the Retirement Board and the Commis- 


sioners considered every bit of evidence put before them and evaluated all 


of it with the sole purpose of arriving at a fair and equitable conclusion 
without any regard for the question of the burden of proof. Moreover, it 
is plain that, whatever view be taken of appellant's contention, it is im- 
material. As stated above, appellees’ decision is entitled to be upheld 


if it is based on substantial evidence and is in accordance with the law. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that there is 


substantial evidence in the administrative record to support the finding 
that appellant's disability resulted from injuries received other than in the 
performance of his duties as afireman. Therefore, the judgment of the 


court below was in all respects correct and should be affirmed. 
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MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 
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FOR THE DISTRICT OF COLUMBIA 


WILLIAM D. LOVELL 

5031 37th Place 
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) 
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ROBERT E. McLAUGHLIN ) 
MARK SULLIVAN, JR. ) 
) 

) 
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Civil Action No. 4109-60 


F.J. CLARKE 
BOARD OF DISTRICT OF COLUMBIA 
COMMISSIONERS 
District Building 
14th and E Streets, N.W. 
Washington, D.C. 
Defendants 


COMPLAINT TO SET ASIDE ORDER, 
FOR AN INJUNCTION AND OTHER 
RELIEF 


1. Jurisdiction. The jurisdiction of this Court is based upon 
and invoked under Title 11, Section 306 of the D.C. Code (1951 Ed.) and 
under its general power and equitable jurisdiction in that this suit in- 
volves action on the part of the defendants in violation of the rights of 
the plaintiff which has, and if not enjoined, will continue to cause him 
irreparable and incalculable damage. | 

2. Plaintiff. Plaintiff, 46 years of age, is a citizen of the United 
States, a resident of the State of Maryland and was a member of the 
District of Columbia Fire Department for approximately 19 years prior 
to his retirement for disability in 1960. 

3. Defendants. The defendants, Robert E. McLaughlin, Mark 
Sullivan, Jr., F.J. Clarke, are members of the Board of Commissioners 
of the District of Columbia, and issued the order which is attacked in 
this suit. 


2 


4, Plaintiff Incurred Disability in the Line of Duty. Plaintiff 


was a fireman employed by the District of Columbia Fire Department, 
continuously for:approximately 19 years, after his appointment on 
June 1, 1941. At the time of his appointment he was in good health and 
passed the physical examination given at that time. On March 2, 1948, 
plaintiff, in the line of duty, injured his back while in the process of 
moving a body from a building which had burned, and thereafter on a 
number of occasions aggravated the said injury and sustained other 
injuries in the line of duty, including injuries to his right knee. Asa 
result of the aforementioned injuries, plaintiff from time to time was 
treated by the Board of Police and Fire Surgeons which conditions 
became gradually worse and ultimately resulted in plaintiff's inability 
to perform his duties as a member of the Fire Department. Plaintiff 
reported for duty, but was not allowed to ride the apparatus, and was 
sent home by his chief. As a result of the aforementioned conditions, 
plaintiff was, in June of 1960, recommended for retirement by Dr. J. 
Blaine Harrell, a member of and acting on behalf of the Board of Police 
& Fire Surgeons for disability incurred in the line of duty, which re- 
commendation read as follows: 
"Private Lovell states that about 12 years ago, while re- 

scuing a woman in a fire, he felt something tear in his back. 

Since that occasion he has suffered chronic back pain with 

occasional acute exacerbation. In November 1959 the distress 


became so severe and constant that he was sent to Dr. Carl Berg, 


Orthopedic Surgeon for evaluation and treatment. It was Dr. Berg's 
impression that Private Lovell suffered from an unstable lumbo- 
sacral joint with spondylosis. Dr. Berg managed Private Lovell 
for three (3) months. His management consisted of directed 
physiotherapy, a period of hospitalization, and a period of im- 
mobilization in a plaster cast. These measures achieved no 
improvement. At Dr. Berg's suggestion, a psychological examina- 
tion was obtained. On April 12, 1960, Dr. Jean H. Menetrez 


3 


reported "It is my impression that this man's discomfort and 
disability is on an organic basis and should be treated as such." 
He was referred to Dr. Hugo V. Rizzoli, Neuro-Surgeon, for 
consultation. Dr. Rizzoli confirmed the diagnostic) impression 
of low back instability. He did not believe surgery) was indicated. 
Because of persistent complaints, in May of 1960 a myelogram 
was performed. The myelogram revealed "No significant ab- 
normality." Dr. Rizzoli, as had Dr. Berg, advised|an attempt 
to return to duty with the assistance of a back support. Such 
efforts by Private Lovell were unsuccessful. I do not believe 
further efforts on our part will relieve him and I recommend 
that he appear before the Retiring and Relief Board for con- 
sideration of retirement. Diagnosis is chronic back strain and 
unstable lumbo-sacral joint due to and aggravated by an injury 
in the performance of duty. The disability rating is 50%." 
While plaintiff did sustain accidents or injuries not in the line of duty 
during his service as a member of the Fire Department, they did not 
cause the conditions upon which the aforementioned retirement was 
recommended. 
5. Petition To and Action of the Retirement Board! Asa result 
of the foregoing, plaintiff petitioned the Police and Firemens Retirement 


| 
and Relief Board, a board under the supervision and jurisdiction of the 
defendants, for retirement on the basis of disability incurred in the line 


of duty, which, if granted, would have resulted in plaintiff having been 
retired on the basis of 66-2/3% of his base pay at the time of his retire- 
ment, the proceeds of which are not subject to Federal and State income 
tax. On July 7, 1960, a hearing was held before said Board. The only 
medical testimony at the hearing was the aforementioned report read 

by Dr. William O. Bailey, Jr., and plaintiff's medical record while a 
member of the Fire Department. At this hearing plaintiff presented 
other evidence which indicated that his aforementioned disability was 
incurred in the performance of his duty as a fireman and there was little, 
if any, evidence to the contrary. Despite these facts the said Board, 

on July 18, 1960, issued an order which stated in part as follows: 


4 


"Retirement - Disability Not Incurred in Performance of 
Duty. Ordered: That William D. Lovell, a Private in the Fire 
Department of the District of Columbia, having been found 
physically incapacitated for further duty in said department 
by reason of disability not incurred in the performance of duty, 
is hereby retired, effective from and after July 31, 1960. By 
order of the Police and Firemen's Retirement and Relief Board." 
6. Plaintiff's Appeal Rejected by Commissioners. Thereafter, 
on or about July 27, 1960, the plaintiff appealed the aforementioned order 
of the Retirement Board to the defendants contending in substance that 
the action of the Board was arbitrary and not supported by the evidence 


and that he should have been retired on the basis of disability incurred 
in the line of duty. On November 10, 1960, plaintiff was afforded an oral 
hearing before the defendants on the aforementioned appeal at which 


hearing there was no competent testimony which would indicate that 
plaintiff's aforementioned disability was not incurred in the line of duty 
and there was substantial evidence that his disability was incurred in 

the line of duty. Nevertheless, defendants, on December 1, 1960, notified 
the plaintiff, through his counsel, that they had "voted to sustain the 
action of the Police & Firemens Retirement and Relief Board in ordering 
the retirement of Private Lovell for disability not incurred in the line 

of duty." 

7. Plaintiff's Irreparable Injury. As a result of defendants' 
action as aforesaid, the plaintiff has been retired for disability not 
incurred in the line of duty and receives, instead of the amount men- 
tioned above, 40% of his base pay at the time of the retirement which 
is or will be subject to income taxes and he has lost other benefits as 
a result of which he has been irreparably injured. Plaintiff has done 
all that is required by law in order to receive the retirement annuity 
allocated to firemen who are retired due to disability incurred in the 
perfo:wnance of duty, but nevertheless, the said annuity to which he is 
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entitled has been denied him and he will continue to suffer] this loss 
throughout the remaining years of his life and plaintiff has no other 
source of relief from defendants' action except by way of appeal to a 
Court of equity. | 
8. Defendants' Action Arbitrary. The defendants’ jaction in 
sustaining the decision of the Retirement Board is completely arbitrary, 
unsupported by the evidence before the Board and before the defendants, 
and completely disregards the medical testimony of the aforementioned 
Dr. William O. Bailey of the Board of Police and Fire Surgeons of the 
District of Columbia. In addition thereto, defendants have) ignored 
D.C. Code, Title 4, Section 526 previding for retirement and placing 
the burden upon the defendants to find that an officer has "become 
disabled due to injury received or disease contracted other than in the 
performance of duty" in order to retire the officer for disability other 
than in the line of duty in that there is nothing in the record before the 
defendants to establish that the condition from which the plaintiff is 
suffering is due to disease or injury contracted other than!/in the per- 
formance of his duty. 
WHEREFORE, the premises considered, plaintiff prays as follows: 
1. That process issue out of this Honorable Court directed to 
said defendants requiring them to answer the exigencies of this complaint. 


2. That the transcript of proceeding before the Police and Fire- 


men's Retirement and Relief Board and before the defendants be made 
a part of the record in this case. 
3. That the proceedings before the defendants be reviewed by 
this court as to the conclusions of law therein contained and as to the 
facts and conclusions of facts which are within the jurisdiction of this 
Honorable Court and that a proper decree be granted plaintiff as he 
may be in law entitled to. | 
4. That an injunction, pendente lite and permanently, issue out 
of this Honorable Court requiring the defendants to set aside that por- 
tion of their order of December 1, 1960, which declared that plaintiff's 


disability was not incurred in the line of duty, and to make the necessary 
arrangements to award the retirement annuity and other benefits to 
which the plaintiff is entitled under the law and pursuant to the testimony 
in the record of this cause. 

5. That the plaintiff have such other and further relief as to the 


Court may seem just and proper. 
/s/ William D. Lovell 


DISTRICT OF COLUMBIA, ss: 

William D. Lovell, being first duly sworn, on oath, deposes and 
says that he is the plaintiff in the above cause and that he has read the 
foregoing Complaint, and the matters and things therein set forth are 
true, to the best of his knowledge, information and belief. 


/s/ Jean A. West 
Notary Public, D.C. 


/s/ Bernard Margolius 
BERNARD MARGOLIUS 


/s/ Carleton U. Edwards, I 
CARLETON-U,.EDWARDS, I 


/s/ Ralph H. Deckelbaum 
RALPH H. DECKELBAUM 
Attorneys for Plaintiff 

1000 Vermont Avenue, N.W. 
Washington, D.C. 


[ Filed January 25, 1961] 
ANSWER OF DEFENDANTS 
First Defense 


The complaint fails to state a claim against the defendants 
upon which relief can be granted. 
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Second Defense | 


1. The defendants say that the allegations contained in paragraph 
numbered 1 of the complaint are conclusions of law to which no res- 


ponsive pleading is required. However, if answer be required, the same 


are denied. 
@.and.3. The allegations contained in paragraphs numbered 2 
and 3 of the complaint are admitted. 
4. In answer to paragraph numbered 4 of the complaint, 
defendants deny that plaintiff's disability was incurred in the line of 
duty; admit that plaintiff was employed as a fireman with the Fire 
Department of the District of Columbia for approximately |19 years and 
that he passed the physical examination given at the time of his appoint- 
ment; say that they are without knowledge or information sufficient to 
form a belief as to the truth of the allegations in said paragraph that at 
the time of his appointment plaintiff was in good health; deny the allega- 
tions contained in the fourth, fifth, and sixth sentence of said paragraph; 
deny the allegations contained in the seventh sentence, but/admit the 
quoted portion of Dr. Harrell's report as set out therein; and say in 
answer to the last sentence of paragraph numbered 4 of the complaint 
that they are without knowledge or information sufficient to form a 
belief as to the truth of the allegations contained therein. 
5. In answer to the allegations contained in paragraph numbered 
5 of the complaint, defendants deny that plaintiff's disability was incurred 
in the performance of duty; admit that on July 7, 1960, the) Police and 
Firemen's Retirement and Relief Board conducted a hearing on the re- 
commendation of the Board of Police and Fire Surgeons that plaintiff 
be retired for disability; deny plaintiff's characterization of evidence 
adduced at the hearing before the Police and Firemen's Retirement 
and Relief Board, and say that the transcript of testimony and the 
documentary evidence received constitute the record of the Board and 
substantially supports the decision of said Board; and admit the accuracy 
of the quoted portion of the Board's report as set forth in paragraph 
numbered 5 of the complaint. 
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6. The defendants, in answer to the allegations contained in 
paragraph numbered 6 of the complaint, deny that there was "no com- 
petent testimony which would indicate that plaintiff's disability was not 
incurred in the line of duty"; deny that there was substantial evidence 


that his disability was incurred in the line of duty; and admit the re- 


maining allegations contained in said paragraph. 

7. The defendants deny that plaintiff has lost "other benefits" 
or suffered irreparable or any other injury as a result of his retirement 
for disability not incurred in the performance of duty. The matter con- 
tained in the last sentence of paragraph numbered 7 are conclusions of 
the pleader to which no answer is required. The defendants deny that 
plaintiff is entitled to be retired for disability incurred in the performance 
of duty. 

8. The defendants deny that their action was arbitrary or un- 
supported by the evidence or that they completely disregarded the 
medical testimony presented to them as alleged in paragraph numbered 
8 of the complaint. The remaining allegations contained in said paragraph 
are conclusions of law to which no responsive pleading is required. 
However, if such be required they are denied. 

Further answering the complaint, defendants deny all allegations 
to the effect that their decision was arbitrary or unreasonable and deny 
all other allegations not specifically admitted or otherwise answered. 

Third Defense 

Defendants say that plaintiff failed to sustain the burden of 
proving by substantial evidence that the disability complained of was 
incurred in the performance of duty. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ William F. Patten 

WILLIAM F. PATTEN 

Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 

District Building , Washington 4,D.C. 


[ Filed September 15, 1961] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The plaintiff moves the Court to enter Summary Judgment in 


his favor on the ground that consideration of the pleadings and other 


matter on file demonstrates that there is no genuine issue as to any 
material fact and that the plaintiff is entitled to Judgment/as a matter 
of law. 
The plaintiff asks that the verified Complaint filed herein and 
the exhibits attached hereto be by reference incorporated| and made a 
part of this Motion. 


/s/ Bernard Margolius 
BERNARD MARGOLIUS 


/s/ Carleton U. Edwards, 0 
CARLETON U. EDWARDS, II 


/s/ Ralph H. Deckelbaum 
RALPH H. DECKELBAUM 


Attorneys for Plaintiff 
* * 


[ Filed September 15, 1961] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
PLAINTIFF CONTENDS THERE IS NO GENUINE ISSUE 


The plaintiff in support of his Motion for Summary Judgment 
relies upon the verified Complaint and Exhibits "A" through "Dp" 
attached hereto and made a part hereof, all of which Exhibits have 
been obtained from the defendants or their representatives from their 
official files, and in particular the following material facts as to which 
there is no genuine issue: 

1, Plaintiff was physically examined and found fully qualified 
for appointment and was appointed as a member of the District of 
Columbia Fire Department on June 1, 1941, and served until he was 
retired on July 31, 1960. (Exhibit "A" is a record of the original physical 
examination of the plaintiff for the purpose of appointment, and Exhibit 
"B" is a portion of plaintiff's personnel file). 
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2. Plaintiff was injured at various times in the line of his duty 
as a fireman, to his leg, and particularly when he sustained injuries to 
his back on March 2, 1948 (The Complaint, paragraph 4 and Exhibit "B" 
and Exhibit "D", page 7, which is a transcript of a hearing before the 
Retirement and Relief Board of July 7, 1960 regarding plaintiff's re- 
tirement for disability). 

3. As the result of injuries sustained in the line of duty to his 
leg, the plaintiff, in the year 1955, was granted thirty days of excess 
sick leave as recommended by the Chief of the Board of Police and Fire 
Surgeons and approved by the Fire Chief and by the District of Columbia 
Commissioners (Exhibit C-1, which is Fire Department Form 110, 
dated January 15, 1955, was authorization for this excess leave), 

4. As the result of injuries sustained in the line of duty, plaintiff, 
in year 1960, was granted excessive sick leave in the amount of 73 1/2 
days for lumbo sacral strain, as shown by Exhibit C~-2, upon the re- 
commendation of the Chairman of the Board of Police and Fire Surgeons, 
the approval of the Fire Chief and of the District of Columbia Com- 
missioners. 

5. A hearing was held before the Retirement and Relief Board 
on July 7, 1960, (Exhibit "D") regarding plaintiff's retirement for 
disability at which time the only medical evidence on the question of 
whether plaintiff's disability arose out of the performance of his duties 


as a fireman was the report of Dr. J. Blaine Harrell (Exhibit "E"), a 


member of the Board of Police and Fire Surgeons, which report was 

read by Dr. Bailey (Exhibit "D", page 1) and stated in part: 
"Diagnosis is chronic back strain and unstable lumbo sacral 
joint due to and aggravated by an injury in the performance of 
duty”’. 


/s/ Bernard Margolius 
BERNARD MARGOLIUS 


/s/ Carleton U. Edwards, II 
CARLETON U. EDWARDS, II 


/s/ Ralph H. Deckelbaum 
RALPH H. DECKELBAUM 
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EXHIBIT "A" 


F.D. Form 83.2 


HEADQUARTERS OF THE FIRE DEPARTMENT 
DISTRICT OF COLUMBIA 
WASHINGTON 


Date: April 29, 1941 
To the Board of Police and Fire Surgeons: 

William D. Lovell, applicant has been ordered to report to you 
on 4-29-41 for physical examination in connection with appointment as 
a private. 

Please let me have report. If he is not physically qualified will 
the board please indicate why ? 


/s/ S.T. Porter 
CHIEF ENGINEER. 


1st Endorsement. May 20 
To the Chief Engineer, D.C.F.D.: Date: April 29, 


This man appeared before the Board of Surgeons and was examined 


? 


this date. The Board reports as follows: 

Age last birthday: Date appointed: 
General: O.K. Mentality: O.K. 
Weight: 161 Height:__5'9"' Skin: _O.K. 
Hearing: O.K. Heart: O.K. Digestion: 
Vision;_R- 20/20 L- 20/20 Corrected:_R- L- 

Urine: Tooth: O.K Tonsils: OK 
Muscles and articulations: O.K. Blood pressure: 


Organs of respiration: O.K 


Remarks: 


=Reject. O.K, for appointment. 


BOARD POLICE AND FIRE 
SUR! 


By: 


Names (not signatures) of ) 
physicians participating ) 
in the examination: ) 
) 
) 
) 
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EXHIBIT "B" 
Personnel file: 1.1.472 Application No. 422895 Race: White 
Previous occupation: Attendant, St. Elizabeths Hosp. Badge No. 521 
Military service: None. Marital Status: S.M. 
Position: Private at $1900; 2000;$2100;2200; 2300; 2650; 2862.00; 2980.80; 
3398.11;C1.6); CL.IV;C1.1 
Location: E.10. 12-10-45, T.13; 12-1-46 E19; 9-1-47 T-8: 7-26-49 E17; 
Date Items of Service Record 
5-20-41 Passed physical examination. 
6-1-41 Appointed Private at $1900 per annum for a probationary 


period of 1 yr. 
11-25-41 Completed 30 day course at Training School, rating 83.68. 


6-1-42 Promoted to Private at $2000. 
2-19-43 MARRIED. 
6-1-43 Promoted to Private at $2100. 


7-9-43 Reported by Drillmaster as anaes in Standard First 
Aid as taught by Arc. 


2-3-44 Sprain left knee, in company's quarters of T-3. 
6-1-44 Promoted to Private at $2200. 
6-1-45 Promoted to Private at $2300. 


7-1-45 Salary increased to $2650 per annum,Act 7-14-45,PL 151 
12-16-45 Salary adjusted to $2862 per annum, effective 7~1-45. 
4-22-46 Qualified in the use of acetylene cutting equipment. 


5-17-46 Reported as qualified and received Certificate in Standard 
First Aid, ARC. 


5-20-46 Abrasion to nose, while working in quarters of E-10. 


6-1-46 Promoted to Private at $2980.80 per annum. 

7-1-46 Salary adjusted to $3398.11 per annum. 

6-10-47 Laceration to finger of right hand. 

3-2-48 Lumbo-sacral strain, Box 9322. 

12-24-48 Cont. left knee, sprained left ankle Local. 

6-30-49 Salary increased to $3754.51 PL 151,81st Cong. retro 7-1-48. 
2-18-50 Qualified in Standard First Aid Course, A.R.C. 

4-19-50 Acute smoke intoxication. Box 689. 

10-25-51 Salary increased to $4160 p.a. PL207,82nd Cong. retro 7-1-51. 


8-22-52 Completed PUMP COURSE at Fire Dept. PUMP SCHOOL 
Class. 67. 
12-15-52 Awarded 10 Year Length of Service Emblem. 


7-1-53 Salary increased P.L. 74, 83d Congress. 
3-1-54 Qualified in Advanced First Aid Course, A.R.C. 
3-6-55 Salary increased, PL 244. 84th Cong. 

1-5-58 Salary Increased, PL 85-584 (Reclassified) 
8-1-60 RETIRED. 
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EXHIBIT "C-1" 
F.D. Form 110 L.S. 


HEADQUARTERS OF THE FIRE DEPARTM 
DISTRICT OF COLUMBIA | 


FILE: 
NAME: Private William D. Lovell 
DATE: January 15, 1955 
To Board of Police and Fire Surgeons: 
The records indicate sick leave during the current calendar 
year as follows in the case of the above-named member: 


Month Days Lost Diagnosis Month Days Lost! Diagnosis 


Jan. 7 Excision, split cartilage (APPROVED by the Com- 
knee. missioners of the District 

Feb. Ditto. of Columbia sitting as a 

Mar. Ditto. Board) Feb. i; 1955 


Apr. Ditto. /s/ G.™M. Thornett 


Dec. Foreign object, rt. eye. Secretary 


ne ne — EE eee 
Total days absent:_63 Total excess: 33 Previously allowed: 30 
Will the Board submit report and recommendation as to allowance 


of pay for the month of December - 1954. /s/ M. H.|Sutton 
Fire Chief. 


Date: January 15, 1955 
To Fire Chief, D.C.F.D.: | 


The Board is of the opinion that the above-mentioned sick leave 
for the month of December - 1954 was the result of injury received (or 
disease contracted) in line of duty, and was not due to or;complicated by 
vicious habits or carelessness. 


/s/ John A. Reed 
Chairman 
Board of Police and Fire Surgeons. 


Date: January 15, 1955 
To the Commissioners: 
This appears to be a case coming within the purview of that pro- 
vision of law authorizing the extension, by the Commissioner, of sick leave 
in excess of thirty days. I therefore concur in the recommendation of the 
Board of Surgeons that pay be allowed for 3 days excess sick leave during 


EXHIBIT "C-1" (cont'd.) 
the month of December - 1954 in the case of Private William D. Lovell. 


/s/ M.H. Sutton 
Fire Chief. 


EXHIBIT "C-2"' 
F.D. Form 110 


HEADQUARTERS OF THE FIRE DEPARTMENT 
DISTRICT OF COLUMBIA 


NAME: Lovell, William D. Pvt. E-12 FILE: 
DATE: 8-1-60 
To Board of Police and Fire Surgeons: 
The records indicate sick leave during the current calendar 
year as follows in the case of the above-named member: 


Month Days Lost__ Diagnosis Month Days Lost Diagnosis 
22 L.S. Strain 


13 " 
4 


Jul. 


Total days absent:_103 12. Total excess;_73 1/2. 
Previously allowed: 52 1/2 


Will the: Board submit report and recommendation as to allow- 


ance of pay for the month of July, 1960. 


/s/ M. H. Sutton 
Fire Chief 


EXHIBIT "C-2" (cont'd.) 


Date: 8-1-60 
To: Fire Chief, D.C.F.D.: 


The Board is of the opinion that the above-mentioned 
the month of July, 1960 was the result of injury received (0 


sick leave for 


r disease 


contracted) in line of duty, and was not due to or complicated by vicious 


habits or carelessness. 


/s/ John A. Reed 


Chairman 


Board of Police and Fire Surgeons. 


Date: September 1, 1960 
To: The Commissioners, D.C.: 


This appears to be a case coming within the purview of that provi- 


sion of law authorizing the extension, by the Commissione 


leave in excess of thirty days. I therefore concur in the re 


rs, of sick 
commendation 


of the Board of Surgeons that pay be allowed for 21 days excess sick leave 
during the month of July, 1960 in the case of Lovell, William D. Pvt. E-12. 


/s/ M. H. Sutton 
Fire Chief. 


[ STAMP] 
(APPROVED by the [STAMP] 


Commissioners of the APPROVED 


District of Columbia Sep 8, 1960 
sitting as a Board) 


Sep 9 1960 (__ commissioner] D.C, _} 


/s/ G. M. Thornett 
Secretary 
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EXHIBIT "D" 
BEFORE THE RETIREMENT AND RELIEF BOARD 
July 7, 1960 
In re -- Retirement for disability not incurred in the performance of 
duty, under Public Law 85-157 - Private William D. Lovell of 
the D.C. Fire Department. 
Present: Victor A. Howard, Chief, Admin. & Safety Div., Personnel 
Office, Lyman J. Umstead, Asst. Corporation Counsel, D.C. 
Dr. Arthur E. Cliff, Chief, Health & Exam. Serv., Public 
Health, Chief Instructor Henry A. Galotta, Fire Department, 
D.C. ,Deputy Chief Loraine T. Johnson, Metropolitan Police 
Dept. 
DR. WILLIAM O. BAILEY, JR. 
of the Board of Police and Fire Surgeons testified under oath as follows: 
By Mr. Howard: 
Q. Dr. Bailey, will you tell us about Mr. Lovell: A. Private 


William D. Lovell, D.C. Fire Department, appeared before the Board of 
Police and Fire Surgeons on June 14, 1960. "Private Lovell states that 
about 12 years ago, while rescuing a woman in a fire, he felt something 
tear in his back. Since that occasion he has suffered chronic back pain 
with occasional acute exacerbation. In November 1959 the distress 


became so severe and constant that he was sent to Dr. Carl Berg, 
Orthopedic Surgeon for evaluation and treatment. It was Dr. Berg's 
impression that Private Lovell suffered from an unstable lumbo- 
sacral joint with spondylosis. Dr. Berg managed Private Lovell for 
three (3) months. His management consisted of directed physiotherapy, 
a period of hospitalization, and a period of immobilization in a plaster 
cast. These measures achieved no improvement. At Dr. Berg's 
suggestion, a psychological examination was obtained. On April 12, 
1960, Dr. Jean H. Menetrez reported "It is my impression that this 
man's discomfort and disability is on an organic basis and should be 
treated as such.” He was referred to Dr. Hugo V. Rizzoli, Neuro- 
Surgeon, for consultation. Dr. Rizzoli confirmed the diagnostic 


17 
EXHIBIT "'D" (cont'd.) 
impression of low back instability. He did not believe surgery was 
indicated. Because of persistent complaints, in May of 1960 a myelo- 
gram was performed. The myelogram revealed ''No significant abnor- 
mality."" Dr. Rizzoli, as had Dr. Berg, advised an attempt to return to 
duty with the assistance of a back support. Such efforts by Private 
Lovell were unsuccessful. I do not believe further efforts on our part 
will relieve him and I recommend that he appear before [the Retiring 
and Relief Board for consideration of retirement. Diagnosis is chronic 
back strain and unstable lumbo-sacral joint due to and aggravated by an 
injury in the performance of duty. The disability rating is 50%." 
PRIVATE WILLIAM D. LOVELL 
testified under oath as follows: 
Q. Give your full name and address? A. William D. Lovell, 
5031 37th Place, Hyattsville, Maryland. 
Q. Are you married, Mr. Lovell? A. Yes sir. 
Q. What is your wife's name? A. Lola Frances. 
Q. Was this the first marriage for both you and /Mrs. Lovell? 
A. Yes sir. 
Q. Are there any children? A. I have three. 


Q. Give us the names and dates of birth? A. Brenda Lee 
Lovell was born August 6, 1943; Nancy L. was born March 19, 1949; 
Robert William Lovell was born September 4, 1951. 

Q. The record shows that you were born May 10, 1914, were 


appointed to the Fire Department June 1, 1941, and have served con- 


tinuously since that time. Is that true? A. Yessir. | 
Q. Before coming with the Fire Department, did you have any 
previous military service? A. Federal service. 
Q. Can you give the name of the Department and the dates? 
A. I worked at St. Elizabeths from 1938 until I was appointed in the 
Fire Department in 1941. I had been with the Post Office for a while 
working Christmas time. I was on the list to be appointed, but on the 
bottom of the list. 
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EXHIBIT "D" (cont'd.) 

Q. Just Christmas periods - as much as two weeks or so? 

A. Two or three weeks. Back before that I was with the Resettlement 
Administration) while building Greenbelt. I think for about a year. 

Q. What period was that? A. In 1936 I believe. 

Q. That's all the Federal employment you have had? A. Yes sir. 

Q. While you were in the Fire Department, did you have any 
outside occupation? A. I had at times, up until 8 years ago when I 
hurt my leg. Since then my leg has been out and gives away slightly. 

Q. What kind of work and for what periods? A. It was laboring 
work, helping plasterers, setting up scaffolding, and hauling sand and 
gravel, 

Q. Mixing the plaster or "mud." A. Occasionally. I just sort 
of helped out. I think that's all I ever did. 

Q. For eight years you haven't done anything? A. I haven't 
been able to do anything except in the line of easier employment. 

By Mr. Umstead: 
Q. What did you have in mind? A. I would like to have had 
something less to do, but they didn't have any such jobs. 
By Mr. Howard: 
Q. What happened when you injured your leg? A. This last time? 
Q. Any injury which you had for which you were hospitalized 


or given extensive treatment? A. When I hurt myself in November 


last year, 1959, it was on the ambulance. We were carrying this 
patient down the stairs. I was feeling bad any way. I was under tension 
in putting this man in the ambulance and hurt my back. It made me 
sick in the stomach. I told the officer I thought I would go to the Clinic. 
That was the last time. Before that, I don't recall. I know what fire 

it was. I was on light duty in the Fire Marshal's Office. I almost 

fell off the roof and was lucky enough to catch the ladder. When I 

hurt my leg I tore a cartilage in my knee and was hospitalized for a 
while. Dr. Berg did a good job of operating on it, but I hurt it again. 
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EXHIBIT "D"(cont'd.) 
I fell on duty. I was parking my car in the rear of the engine house 
and slipped and fell with my leg under me. It felt like I/broke a wire 
in my leg. It kept going out of joint on me. At night, when rolling 
over in bed, it would go out of joint. The doctor told me to stay home 
and make up my mind about an operation. I had trouble|with my leg 
continuously. Just getting up in the wagon or rolling hose it hurt me 
terribly. Any severe strain on it gives me pain in the leg. 
Q. So, your problem, in your mind at least, is caused by the 
recurring injuries to your leg, your knee particularly, and your back? 


A. Yes. They hurt together sometimes. If one hurts long enough the 


other will start hurting me. 

Q. How frequently do these conditions appear? A. Any time 
I attempt to do anything. I do try to help out around the/house. I was 
working on the toilet once and after an hour I had to quit and call the 
plumber anyway. 

Q. Did you ever have any injuries while you were at home or 
away from work? A. I slipped down the steps on the snow and was 
out with a bad back. It was lucky snow was on the steps; it padded my 
fall. I hurt my back before that. It lasted a week or ten days. 

Q. When did that occur? A. I wouldn't want to|be positive, 
but I think it was '54 or '55. I slipped down the steps carrying out 
some trash or something. 

Q. Any other situations like that while not at work? A. I 
don't recall injuring myself severely. I did get hit in my ear in Cape 
May, New Jersey. I thought I had broken my ear drum. 

Q. How did that happen? A. A big wave upset lis and a lady's 
knee caught me in the ear. I could hold my ear and blow air out of 
my ear. Outside of that I don't recall any other hurt on the outside. 

I might have had, but not enough to be hospitalized or have a doctor. 


EXHIBIT "D" (cont'd.) 


By Mr. Umstead: 
Q. Did you ever fall off the scaffolding while plastering? A. I 


didn't plaster. I was sort of an apprentice. I just helped. It was pretty 
arduous work at times, but I could take my time. 

Q. How long ago was that? A. About 8 years ago. 

Q. How do you fix that time? A. I remember hurting my leg and 
I tried to work with it, but couldn't. 

Q. After the operation, you tried to do this work? A. Yes sir. 

Q. For how long a period of time? A. My brother would call me 
up and I would drive a truck and get sand or something like that, but when 
I tried any heavy work, I couldn't do it. 

Q. For what period of time did you try to do it? A. Half-dozen 
times over a period of months. That type of work I couldn't handle any more. 
He didn't have a big enough operation to put me to work as a time-keeper. 

Q. For what period of time were you at the Fire Marshal's Office? 
A. I couldn't find out just what period of time it was.. They sent my card 
down there. 

Q. To your best recollection, was it soon after your knee operation ? 
A. I would say several years after my knee operation. 

Q. After you left the Fire Marshal's Office, were you restored to 
full firefighting duty? A. Yes sir. 

Q. When was that? A. '54 up until November of this year. I 
have hurt myself quite a few times, but I didn't go to the Clinic. If I went 
every time I got hurt, I would have been there almost all the time. It is 
easy to hurt yourself if you are already battered up. I would hurt myself, 
but I wouldn't go because I knew it would pass over. 

Q. Did you ever drive? A. I was second driver. 

Q. When did you last perform that function? A. I would even 
drive the ambulance. Before that I drove the pumper and occasionally 


the wagon. 
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EXHIBIT 'D"'(cont'd.) 
Q. Which leg bothers you? A. The right leg -- the one you 
push the brake with. It didn't bother me too bad, but I did feel that it might 
go out on me. I have climbed ladders several times and felt it would go 
out on me. 


Q. Did you ever report to your superiors that you didn't feel able 


to drive these vehicles because of your leg? A. I might have mentioned 
it, but I never went to them and asked to be taken off of driving, 
By Chief Galotta: 

Q. What unit are you assigned to? A. 12 Engine was the last 
unit. Before that was 4 Truck. 

Q. When was this? A. Before I went off the last time. 

Q. When were you assigned to 4 Truck? A. It had to be before 
November of last year. 

Q. How long before November? A. I thought it was several 
months. 

Q. Then you developed this back trouble? A. Yes gir. 

Q. Where were you before that? A. 17. 

Q. Since when? A. 1949. 

By Dr. Cliff: 

Q. The sick card shows 4 days in December, 1948, for contusion 
of the left knee? A. I think I stuck an axe in my left knee climbing a 
ladder. It was a big axe. In climbing with one hand and carrying the axe, 
my knee came in contact with the blade. 

Q. 5days in January of the next year for the same thing. 6 days 
for lumbo sacral strain in January, 1951. Exc. split cartilage of the knee 
in January, February, March and April, 1954 - 7, 19, 24, and 10 days. 
Which knee was operated on? A. Right knee. 

Q. There is nothing until November, 1959 - 7 days for lumbo-sacral 
strain. 23 days in December, 22 in January, this year, 13 in February, 
4 in April, 19 in May. Did you ever hurt your knee or back in high school? 
A. No sir. I played football for a short time. I was working on Saturdays. 
I needed the extra money so I only went out for a couple of weeks. 
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EXHIBIT "'D" (cont'd.) 
Q. Were you in the service? A. No sir. 
Q. Any serious injury to the spine or knee before coming in the 


Fire Department? A. No sir, never had any broken bones in my life. 


Q. When was the first time you injured your right knee? 
A. That was the time they took the cartilage out. I think about 8 years 


ago. 

Q. You had your operation in 1954. Why did you have the operation ? 
A. The knee went out of joint on me. I couldn't walk on it. I told the 
doctor I wanted itioperated on. He said it was for me to decide. I decided. 

Q. What did you have first - the knee or the back? A. The first 
time I injured my back was in 1948, moving this woman who had been 
burned up. 

Q. We do have an entry in March, 1951. A. I was checking on 
that. I can tell you about it. The exact date was March 2, 1948 - Box 
9322, 15th and Alabama Ave., S.E. Six people burned up in there. The 
bed was half way through the floor. There were two bodies up there. 

Q. Did you lose any time from work at that time? A. Yes sir, 
quite a bit. Captain Meredith was my Captain at the time it happened. 
Chief Harding was in charge of the fire. Captain Lieb was the Chief's 
Aide at the time. 

Q. What were you doing before all this trouble started six months 
ago? What started it? A. Working on the ambulance and transporting 
some of these patients. I was working under nervous strain. I wasn't 
feeling good at the time. Ido know I hurt myself with this patient and 
when I got back I told the officer I was going to the clinic. 

By Mr. Umstead: 
Q. You say the right knee was caused by a fall? A. With my leg 


under me, yes Sir. 


EXHIBIT "'D" (cont'd.) 


By Mr. Howard: | 


Q. Apparently you had a smoke incident in 1950. |Was that about 


the time of the knee injury? A. It might have been around that time. 
That was at the bowling alley at 10th and Newton. It was rough with smoke. 


I did have oxygen on the fireground. 
Q. Do you have any questions you would like to ask at this time 
or any points we haven't covered? A. I think I have told you about all 
I know. 
Q. That will be all then. 


EXHIBIT "E" 


Government of the District of Columbia 
Board of Police and Fire Surgeons 
1018 13th Street, N.W. 
Washington 5, D.C. 


June 14, 
TO: The Board of Police and Fire Surgeons 


RE: Private William D. Lovell, D.C. Fire Department, age 46 years 
(May 10, 1914), service 19 years (June 1; 1941) 


Private Lovell states that about 12 years ago, while rescuing a 
woman in a fire, he felt something tear in his back. Since that occasion 
he has suffered chronic back pain with occasional acute exacerbation. 

In November 1959, the distress became so severeland constant 
that he was sent to Dr. Carl Berg, Orthopedic Surgeon for evaluation and 
treatment. It was Dr. Berg's impression that Private Lovell suffered 
from an unstable lumbo-sacral joint with spondyloysis. Dr. Berg man- 
aged Private Lovell for three (3) months. His management consisted 
of directed physiotherapy, a period of hospitalization, and|a period of 
immobilization in a plaster cast. These measures achieved no improve- 
ment. At Dr. Berg's suggestion a psychological examination was ob- 
tained. On April 12, 1960, Dr. Jean H. Menetrez reported "It is my im- 
pression that this man's discomfort and disability is on an organic basis 
and should be treated as such". | 


EXHIBIT "E” (cont'd.) 

He was referred to Dr. Hugo V. Rizzoli, Neuro-Surgeon, for 
consultation. Dr. Rizzoli confirmed the diagnostic impression of low 
back instability. He did not believe surgery was indicated. Because 
of persistant complaints, in May of 1960 a myelogram was performed. 
The myelogram revealed ''No significant abnormality". Dr. Rizzoli, 
as had Dr. Berg, advised an attempt to return to duty with the assistance 
of a back support. Such efforts by Private Lovell were unsuccessful. 

I do not believe further efforts on our part will relieve him and 
I recommend that he appear before the Retiring and Relief Board for 
consideration of| retirement. Diagnosis is chronic back strain and un- 
stable lumbo-sacral joint due to and aggravated by an injury in the 


performance of duty. The disability rating is 50%. 


Respectfully submitted, 


/s/ J. Blaine Harrell 


J. Blaine Harrell, M.D. 
Member, Board of Police and 
Fire Surgeons 
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[ Filed September 29, 1961] 


UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


WILLIAM D. LOVELL 
Plaintiff 


Vv. 


) 
) 
) Civil Action No. 4109-60 
WALTER N. TOBRINER, et al ) 
Individual Members of the ) 
Board of Commissioners ) 
District of Columbia ) 

) 


Defendants 


MOTION OF DEFENDANTS WALTER N. TOBRINER AND 
F.J. CLARKE, INDIVIDUAL MEMBERS OF THE 
BOARD OF COMMISSIONERS FOR THE 
DISTRICT OF COLUMBIA FOR 
SUMMARY JUDGMENT 


The defendants Walter N. Tobriner and F.J. Clarke, Individual 
Members of the Board of Commissioners for the District of Columbia, 
move the Court for summary judgment in their favor. Als grounds there- 
for they state that a consideration of the pleadings and other matters 


filed in this cause demonstrate that there is no genuine issue as to 
any material facts; that the records support the action taken by defen- 
dants and, therefore, said defendants are entitled to judgment as a 
matter of law. The defendants, by reference, incorporate herein and 
ask to have read as a part hereof, the record of the administrative 
proceedings relating to the retirement of William D. Lovell attached 
hereto as defendants’ exhibits numbered 1 through 16 consecutively. 
/s/ Chester H. Gray 


CHESTER H. GRA 
Corporation Counsel, D.C. 
| 


/s/ John A. Earnest 
JOHN A, EARNEST 
Assistant Corporation Counsel,D.C. 


/s/ William F. Patten 

WILLIAM F. PATTEN 

Assistant Corporation Counsel,D.C. 
Attorneys for Defendants 

District Building 
Washington 4, D.C. 


[Filed September 29, 1961] 


STATEMENT OF MATERIAL FACTS TO WHICH THE DEFENDANTS 
CONTEND THERE IS NO GENUINE ISSUE 

The defendants, in support of their motion for summary judg- 
ment, say that they rely on the administrative record filed herein, and 
in particular on the following material facts contained in that record 
and to which there is no genuine issue: 

1. Plaintiff was appointed to the Fire Department, District of 
Columbia, on June 1, 1941, at the age of 27. 

2. The plaintiff was retired for disability not incurred in the 
performance of duty by the Police and Firemen's Retirement and Re- 
lief Board on July 18, 1960, which decision was affirmed on appeal to 
the Commissioners of the District of Columbia on November 15, 1960. 

3. The decision of the Police and Firemen's Retirement and 
Relief Board to retire the plaintiff for disability not incurred in the 
performance of duty was approved by a four to one majority of that 
Board. 

4. The disabling condition upon which the Board of Police and 


Fire Surgeons recommended plaintiff's retirement for disability was 


chronic back strain and unstable lumbo-sacral joint. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ William F. Patten 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington 4, D. C. 
[Certificate of Service] 
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DEFENDANT'S EXHIBIT 4 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Police and Fire Surgeons | 
Washington, D. C. | 


TO: Fire Chief 
D. C. Fire Department 


MEDICAL SURVEY REPORTON:__ William D. Lovell (Retirement) 
| 
* * * * * 


General - OK 
* * * *x 
Weight - 185 Height -5'10" Ishihara-OK Vision) - 20/20 
Hearing - OK Heart-OK Teeth-CompU&PI1.pl. Tonsils - OK 
Kidneys - -- Skin-OK Wassermann - -- Blood Pressure - 140/85 
Digestion - OK Organs of Respiration - OK Muscles and Articula- 
tions - OK 
FINDINGS AND RECOMMENDATIONS: Recommend that this man ap- 
pear before the Retiring and Relief Board for consideration of retire- 
ment. 
Respectfully submitted, 
BOARD OF POLICE AND FIRE SURGEONS 


By /s/ M Mench 
(Secretary) 


Date: June 14, 1960 
[6/21 - Lovell in Office-Oli Pat Bd 7/7/60 to D.F.C.Comm.7/5/60] 


DEFENDANT'S EXHIBIT 6 | 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


* * * * | ok 
July 18, 1960 

RETIREMENT - DISABILITY NOT INCURRED IN 
PERFORMANCE OF DUTY. 


ORDERED: 
That William D. Lovell, a Private in the Fire Department 


BEST COPY AVAILABLE 
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of the District of Columbia, having been found physically incapacitated 
for further duty in said department by reason of disability not incurred 
in the performance of duty, is hereby retired, effective from and after 
July 31, 1960. 

By order of the Police and Firemen's Retirement and Relief 


Board. 


/s/ Victor A. Howard 
Acting Chairman, Police and 
Firemen's Retirement and 
Relief Board 


Official copy furnished: 

Fire Dept. (2) [Letter to Lovell ) 

Acct. Office Copyto " ) 

Disb, Office Dep. F. Certified ) 7/22/60 
N. B. " ) All 
Dof AU" ]) 


Previous government service claimed. 


[D] 


oO. 


[Deft. Exhibit 6 (p. 2)] 
F.D. 1.1. 
July 7, 1960 


We, as members of the Police and Firemen's Retirement 
and Relief Board, concur in the retirement (disability not incurred 
in the performance of duty) of Private William D. Lovell, of the Fire 
Department, D. C., effective on and after August 1, 1960. 


ep SS ee eS eS 
Chief, Admin. & Safety Div., Personnel Office 
Assistant Corporation Counsel, D. C. 


ae A a Re ge a ee 
Chief Instructor, Fire Department, D.C. 


ee aa ee eee See ee 
Deputy Chief, Metropolitan Police Dept. 
The undersigned votes that this man should 
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be retired for disability incurred in 
the performance of duty. 


Chief, Health and Examining Service, 
Public Health, D. C. 


O. 


DEFENDANT'S EXHIBIT 7 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
HEARING BEFORE THE BOARD OF COMMISSIONERS 
IN THE MATTER OF THE DISABILITY RETIREMENT 

OF 
WILLIAM D, LOVELL 
PRIVATE, FIRE DEPARTMENT 


Thursday, November 10, 1960 


Room 504, District Building 
Washington, D. C. 
The hearing was called to order at 10:25 o'clock ajm., by 
MARK SULLIVAN, Jr., Commissioner, Acting Chairman, presiding. 
PRESEN T: 
MARK SULLIVAN, Commissioner, D. C. 
COL. F. J. CLARKE, Commissioner, D.C. | 


ALSO PRESENT: G. M. Thornett, Secretary, Board of 
Commissioners. 


Bernard Margolius, 1000 Vermont Avenue, N./|W., 
appearing on behalf of Mr. Lovell. | 


Victor A. Howard, Acting Chairman, Police and Fireman's 
Retirement and Relief Board. 


Chester H. Gray, Corporation Counsel 


Dr. Arthur E. Cliff, Chief, Health and Examining Services, 
Department of Public Health. 


Dr. William N. Woolbridge, Chief, Bureau Laboratories. 
Chief Boswell. | 
Chief Sutton. 
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PROCEEDINGS 

COMMISSIONER SULLIVAN: This is the case of retirement of 
Private Lovell of the Fire Department. 

Mr. Howard, will you lead off again, sir? 

MR. HOWARD: This is the case of William D. Lovell, a Pri- 
vate in the Fire Department who was 46 years of age at the time the 
Board considered his retirement on July 7, 1960 and he had 19 years 
of service as of that time. 

The Board consisted of Lyman J. Umstead, Assistant Corpora- 
tion Counsel representing the Corporation Counsel; Dr. Arthur E, Cliff, 
Chief of the Health and Examining Service of the Department of Public 
Health, representing the Director of Public Health; Chief Instructor 
Henry A. Galotta of the Fire Department, representing the Fire Chief, 
and Deputy Chief Loraine T. Johnson of the Police Department, repre- 
senting the Police Chief, and myself as the Acting Chairman. 

Dr. Bailey appeared on behalf of the Board of Police and Fire 
Surgeons and made the report of that body and the gist of that, I will 
briefly recap, and make a still further brief statement of facts. 

The report of the Board of Police and Fire Surgeons indicated 
that Private Lovell had indicated that about 12 years ago, he had in 
the rescue of a woman, felt something like a tear in his back, In No- 
vember of 1959, he was referred to Dr. Berg (sic), an orthopedic 
surgeon who believed that Private Lovell has an unstable lumbar 
joint with spondylosis. 

The remedial measures were ineffective and he, Berg, sug- 
gested a psychological examination. 

Dr. Jean A. Menetrez of the Mental Health Section of the De- 
partment of Public Health who was assigned at that time to assist the 
Board of Police and Fire Surgeons, found that Lovell's problem was 
organic in nature and recommended appropriate treatment. 

As a result of that, he was referred to Dr. Hugo V. Rizzoli, a 


neurosurgeon, who confirmed the earlier opinion of low back instability. 
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A myelogram was performed which revealed no significant ab- 
normality. 
The diagnosis made by the Board of Police and Fire Surgeons 
was chronic back strain and unstable lumbosacral joint due to or ag- 
gravated by an injury in the performance of duty. 
Under questioning by the Board, Private Lovell gave a history 
of laboring work by helping plasterers, setting up scaffolding, hauling 
sand and gravel, et cetera, on his free time until about eight years ago. 
At this time, he also gave a history of a knee injury and removal 
of cartilage there from which had not been mentioned in the report of 
the Police and Fire Surgeons. He associated his back and leg difficulties 
together and gave a history of incidents at home which had aggravated 
his difficulties to some extent. 
As a result of all this material, the majority of the Board were 
unable to determine that there was substantial evidence whereby they 
could conclude that there was ground to believe this disability was the 
result of the performance of the Fire Department duty. | 
I might say that that was a four to two vote and Dr. Cliff was 
the only member of the Retirement Board who found that there was 
reason to believe Private Lovell's injuries were in the performance 
of duty. 


COMMISSIONER SULLIVAN: Dr. Cliff, do you want to say any- 
thing? | 


DR. CLIFF: Just very briefly. 

This man was in a position where he was subject to injuries. 
Towards the end, he was doing a good bit of work on the ambulance, 
carrying people on stretchers up and downstairs. All through the 
testimony, it appeared to me that the statements were apparently 
sincere, but apparently rather vague, and also the original injury which 
perhaps might be the foundation towards the final decision didn't seem 
to be substantiated in the sick record. | 

He hurt himself in March and yet there is no record of evidence 
of injuries up to December of that year. 
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At the same time, he made such strong statements that he had 
been injured on several occasions that even in the absence of sub- 
stantiating paper records, I sort of felt myself sitting on a fence, but 
in case of question and with good possibility, it could have happened in 
line of duty. 

COMMISSIONER SULLIVAN: Thank you, sir. 

Mr. Margolius? 

MR. MARGOLIUS: Yes, thank you. 

* * * * * 

COMMISSIONER SULLIVAN: Anything more that anyone would 
like to add? 

DR. WOOLRIDGE: Mr. Commissioner, I am not involved in this 
particular case, I am involved in the next case, but I don't believe this 
Board at any time disputes the diagnose of the Board of Fire Surgeons, 
possibly very rarely. 

We do dispute the fact that is, it incurred in line of duty or not, 
We would like to have sufficient evidence given to us that we can decide 
whether it is in line of duty or not line of duty. 

I disagree with Mr. Margolius in the fact but in one way, I agree 
with him, that possibly if they do receive little injuries, these police 
or fireman, they report to the clinic for medical treatment. But the 
prime requisite of that clinic up there is to take care of the police and 
fire surgeons and I believe any police or firemen injured on the job, 
no matter how trivial or how serious should get judgment of the physicians 
up at that clinic who are being paid a salary to take care of the police 
and firemen. Then we may have more evidence for us to make better 
judgment as to whether this injury may have caused the retirement that 
he is seeking. 

COMMISSIONER SULLIVAN: Thank you, sir. 

MR. HOWARD: I might say, Mr. Sullivan, in relation to a portion 

of Mr. Margolius' remarks about the men reporting just, I be- 
lieve, under the Police and Fire Department Manuals, they are required 
to report any and all incidents of a disabling nature or of a deceased 
situation. 
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MR. MARGOLIUS: May I say to that, Mr. Howard is exactly right. 
Of course, that being the question, what the regulations require and what 
a group of men will do in different things -- if a person runs to the 
clinic every time he is bruised where he knows that bruise in all prob- 
ability will pass in a day or so, to run to the clinic, just! imagine the 
efficiency rating he is going to get from his Commanding Officer. We 
must all realize some people must live with their aches) and pains in a 
given area but if the Examining Board asks, which I doubt here they 
are asking, I think it ought to be publically sent to the Phlice Department. 
I don't want to be the one to do it. If they get a scratch or bruise or 
bump, to go to the clinic and put it on the record. I don't think that is 
helpful. 

COMMISSIONER SULLIVAN: Any questions ? 

COMMISSIONER CLARKE: No questions. 

COMMISSIONER SULLIVAN: We will take this one under ad- 
visement also. 

(Thereupon, at 10:47 a.m., the hearing in the above-entitled 

matter was closed.) 


DEFENDANT'S EXHIBIT 9 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 
November 30, 1960 


MEMORANDUM TO: Mr. Henry F. Hubbard, Chairman 
Police and Firemen's Retirement and Relief Board 


The Commissioners at their Board Meeting on Thursday, No- 
vember 10, 1960, considered the appeal of Private William D, Lovell of 
the D. C. Fire Department from the decision of the Police and Firemen's 
Retirement and Relief Board in retiring him for disability incurred not 


in line of duty. The following persons were present: | 
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COMMISSIONER MARK SULLIVAN, JR. 
COMMISSIONER F. J. CLARKE 

Mr. Chester H. Gray, Corporation Counsel, D.C. 
Mr. G. M. Thornett, Secretary to the Board 

Mr. F. L. ‘Timmons, Jr., Asst. Secretary to the Bd. 


Mr. Victor A. Howard, Acting Chairman, Police and 
Firemen's Retirement and Relief Board 


Dr. Arthur E, Cliff, Chief, Health and Examining Services, 
Department of Public Health 


Dr. William N. Wooldridge, Chief, Bureau Laboratories, 
Department of Public Health 


Chief M. H. Sutton, Fire Department 

Deputy Chief William H. Boswell, Fire Department 

Mr. Howard, Acting Chairman of the Police and Firemen's Retire- 
ment and Relief Board, briefed the Commissioners on the facts as pre- 
sented at the Board's hearing. 

Dr. Cliff stated that this man was in a position where he was sub- 


ject to injuries and that toward the end of his service he was doing a good 


bit of work on the'ambulance carrying people on stretchers up and down 
stairs. He stated iall through the testimony adduced at the Retirement 
Board hearing it appeared to him that the statements made by the appel- 
lant were apparently sincere, but rather vague also the original injury 
which perhaps might be the foundation towards the final decision didn't 
seem to be substantiated in the sick record. 

Mr. Margolius presented facts which he stated proved that this 
was an open and shut case. He was under the opinion that regardless of who 
has the burden of proving something, it was his position which he has always 
maintained showing disability did not occur in the line of duty is upon the 
Commissioners and their representatives before a person should be de- 
nied the benefit of the law. 
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Upon conclusion of the testimony the Commissioners advised 
Mr. Margolius that they would take the case under advisement and rule 
upon it as promptly as possible. 


Secretary to the Board 


FLT/ysg 


cc: Mr. Victor Howard, PFRRB 
Mr. Lyman Unstead, Asst. Corp. Counsel 
Chief M. H. Sutton, Fire Dept. 
Mr. G. M Thornett 
Mr. F. L Timmons, Jr. 
RF 


One copy of transcript to Chief M. H. Sutton, Fire Dept. 
One copy of transcript to Mr. Henry F. Hubbard, Chairm 
Police and Firemen's Retirement and Relief Board 


DEFENDANT'S EXHIBIT NO. 11 


December 1, 1960 


Mr. Bernard Margolius 
Attorney at Law 

Suite 309 Wire Building 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Dear Mr. Margolius: 
Reference is made to your letter of July 27, 1960, appealing from 
an Order of the Police and Firemen's Retirement and Relief Board re- 
tiring Private William D. Lovell from the D. C, Fire Department for 
disability not incurred in the line of duty. 
The Commissioners granted you and your client, Private Wil- 
liam D. Lovell, an Oral Hearing on Thursday, November 10, 1960, and 
upon completion of the testimony on that date decided to take the matter 
under advisement and rule upon it as promptly as possible. Subsequently, 
on Tuesday, November 15, 1960, the Commissioners gaye further con- 
sideration to the case of Private Lovell and voted to sustain the action 
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of the Police and Firemen's Retirement and Relief Board in ordering 


the retirement of Private Lovell for disability not incurred in line of 


duty. 
Sincerely yours, 


Secretary 
Board of Commissioners, D. C. 


Mr. Victor Howard, Acting Chairman PFRRB 

Mr. Lyman Umstead, Assistant Corporation Counsel 
Chief Millard H. Sutton, D. C. Fire Department 

Mr. G. M. Thornett, Secretary to the Board 

Mr. F. L. Timmons, Assistant Secretary to the Board 


LS 
RF 


DEFENDANT EXHIBIT NO. 12 


DISTRICT OF COLUMBIA, FIRE DEPARTMENT 


Casualty Report on Uniformed Personnel 
Unit: Engine Co. No. 17 
Date: March 5, 1958 
To: Fire Chief: 
I submit the following report of an injury to uniformed person- 
nel: Name _Rank Attending Surgeon Date Incurred 
William D. Lovell Private Dr.J.B. Harrell 2/24/58 
Nature and extent of injury: Back injury lower part 
Where incurred: (If in connection with an alarm, so state.) At home 
5031 37th Place, Hyattsville, Md. 
How incurred: (Give particulars) Slipped and fell on steps. 
Was member on or off duty at time of injury? Off Duty 
Is your personal knowledge of injury based on being an eye witness? No 
Is your personal knowledge of injury based on being on duty at time of 
injury? No 
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Submitted by: /s/ William Q. Stickley Title: Sergeant 
Noted: /s/ A. E. Bigos, Battalion Fire Chief 


To: Board of Police and Fire Surgeons. 
For your information, notation, and return. 
/s/ M. H. Sutton 


To: Fire Chief 3/11/58 
Returned, noted. 
Remarks - Treated at Police & Fire Clinic 2/25/58 


for Contusion to low back. 


/s/ B. F. Dean, Jr 
Member, Board of 
Fire Surgeons 


personnel of the Department, WHETHER ON DUTY OR OFF 
DUTY. Additional information, such as names of witnesses, 
etc., shall be entered on the reverse side of this form, if 


desired, 


DEFENDANT'S EXHIBIT NO. 13 


| 
DISTRICT OF COLUMBIA, FIRE DEPARTMENT 


Casualty Report on Uniformed Personnel 


Unit: Truck Co. No. 4 
Date: February 19, 1960 
To: Fire Chief | 
I submit the following report of injury to uniformed personnel: 

Name Rank Attending Surgeon Date Incurred 

William L. Lovell Private Harrell November 23, 1959 
Nature and extent of injury: Re-injury to back. | 
Where incurred: (If in connection with an alarm, so state.) On 
ambulance response at 1538-3rd St., N. W. | 
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How incurred: (Give particulars) While carrying and lifting stretcher. 

Was member on or off duty at time of injury? ON 

Is your personal knowledge based on being an eye witness: No. 

Is your personal knowledge based on being on duty at time of injury? Yes. 
Special report submitted Feb. 19, 1960 on the above incident. 

Submitted by: /s/ Joseph A, Slifer Title: Lieutenant 

Noted: /s/ W. T. Boss, Battalion Fire Chief 


To: Board of Police and Fire Surgeons. Date: 2/23/60 
For your information, notation, and return. 
/s/ __ [illegible] 
Asst. Fire Chief 


To: Fire Chief 

Returned, noted. 

Remarks: Treated at Police & Fire Clinic for lumbar-sacral 
back strain. 


/s/ J.B. Harrell 
Member, Bd Police & Fire Surgeons 


DEFENDANT 'S EXHIBIT NO. 14 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FIRE DEPARTMENT 
WASHINGTON, D. C. 


Truck Co. No. 4 
February 19, 1960 


To: Fire Chief, D. C. Fire Department 
Re: Casualty Report. 

As per order of First Battalion Fire Chief Walter S. Boss, the 
following report is submitted as to why a casualty report was not made 
on Private William D. Lovell (detailed to this unit from E.17 until 
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further notice) for a back injury allegedly to have happened on November 
23, 1959 at approximately 8:45 A. M. while serving as aide on ambulance 
5 stationed at Truck Co. No. 4. | 
Private William D. Lovell on November 23, 1959 at approximately 
9:00 A.M., after returning from an ambulance response reported to me 
that he felt bad all over and desired to visit the clinic. 
As a result of visit to the clinic Private William D. Lovell was 
placed on sick leave at 11:40 A.M. November 23, 1959 by Dr. J. A. 
O'Keeffe. | 
The reason a casualty report was not submitted was because 
I was not aware that an injury had occured. 
The first time I became aware that an injury had occured was 
on February 17, 1960 after looking over several form 93's filled out by 
Private William D. Lovell stating that he had incurred a re-injury to 
his back on November 23, 1959. 
To complete the picture to date, Private William D. Lovell was 


placed on light duty 8:00 A.M. February 18, 1960 by Dr. J. B. Harel 
and detailed until further notice to Communication Section. A casualty 
report was finally submitted on February 19 after contacting Private 


Lovell and obtaining the necessary information. | 


/s/ Joseph A. Slifer'| 
Lieutenant 


Noted: 
/s/ W.S. Boss Noted: 
1st Battalion Fire Chief /s/ [illegible] 


DEFENDANT'S EXHIBIT NO. 15 
DISTRICT OF COLUMBIA, FIRE DEPARTMENT 


Casualty Report on Uniformed Personnel | 
Unit: eis e Co. 17 
Date: January 24, 1954 
To: Fire Chief. 
I submit the following report of an injury to uniformed personnel: 
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Name_ Rank _ Attending Surgeon Date Incurred 
Lovell, W. D. Pvt. Dr. Harrell 1-24-54 
Nature and extent of injury: Injured right leg 
Where incurred: (If in connection with an aralm, so state) In rear yard 

of units quarters (1227 Monroe St. N.E.) 

How incurred: (Give particulars) Pvt Lovell stated that he fell on the 
ice while returning from oil shed in rear of apparatus floor. 

Was member on or off duty at time of injury? On duty. 

Is your personal knowledge of injury based on being an eye witness? No. 

Is your personal knowledge of injury based on being on duty at time of 
injury? Yes. 

Submitted by: /s/ B.A. Turner Title: Sergeant 

Noted: /s/ P. B. Grisn, Battalion Fire Chief 


To: Board of Police and Fire Surgeons Dated: Jan 26, 1954 
For your information, notation, and return. 


/s/ M. H. Sutton 
Fire Chief 


To: Fire Chief. 
Returned, noted. 
Remarks: Treated at Police & Fire Clinic for Contusion to rt 


leg; contusion & strain rt. knee (possible split cartilage) 
/s/ J. B. Harrell 
Member, Board of Police and Fire 


NOTE: This form is to be used for reporting all injuries to uniformed 
personnel of the Department, WHETHER ON DUTY OR OFF DUTY. 
Additional information, such as names of witnesses, etc., shall be entered 
on the reverse side of this form, if desired. 
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DEFENDANT 'S EXHIBIT NO. 16 


D. C. FIRE DEPARTMENT 

REPORT OF INJURY TO PERSONNEL 

Unit No. Truck Co. No. 8 
Date submitted: Dec 27, 1948 
To: Chief Engineer: 
I submit the following report of an injury received by;a member of 
this Department: | 
NAME RANK ATTENDING SURGEON DATE INCURRED 


Lovell, W. D. Pvt. Dr. W. W. Sager 'Dec. 2, 1948 - 
10:03 P.M. 


Nature of injury: Sprained left ankle & bruised left knee 
Where incurred: at scene of alarm, #1 Helm Green, S.W. 


How incurred: Injured fell into ditch, in proximity to apparatus. 
| 


Was injured on duty at time of injury? Yes 
Other particulars: None 

(3 B.C. has no knowledge of the incident.) 
Report submitted by: /s/ Cloison King Title: Sergt., 
NOTED: /s/ C. K. Bunn, Battalion Chief Engineer. 


To Chief Engineer: Date: 12/27/48 
Returned, noted. 

Remarks: Treated at Police & Fire Clinic for contusion to left knee 

and sprained left ankle. 


/s/ B. ¥F. Dean, Jr. | 
Member, Board of Police and 
[initialed - iligible] Fire Surgeons 


/s/ R. C. Roberts 
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DEFENDANTS' EXHIBIT NO. 17 IN SUPPORT OF ITS 
‘MOTION FOR SUMMARY JUDGMENT 


X80482 Register No. 080482 
Patient's Last Name - First Name - Middle Name 
Lovell, Wm. D. Ward No. Fire 


Age: 44 Sex: Male 

Examination Requested: X-Ray L.S. Spine, L. Elbow & L. Hand 

Requested by: Dr. J. B. Harrell 

Date of Request: 2-24-58 

Pertinent Clinical History, Operations, Physical Findings, and Pro- 
visional Diagnosis - Pain Low back - recurrent - History of inj 10 yrs ago 


Film No. ' Date of Report 2/26/58 
Radiographic Report: 
AP and iateral views of the left elbow-negative. 


AP and lateral views of the left wrist-negative, for fracture or bone 
disease. 
AP and lateral views of the lumbar spine show some acute angulation 
between L-5 and S-1. The intervertebral spaces are preserved and no 
bony abnormality is noted. 

Faris/gm 


[initials illegible] 


2/24 JS 


RADIOGRAPHIC REPORT 


* * 
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GOV.ANMENT OF THE DISTRICT OF . ‘UMBIA ).S qiss 
FIRE DEPARTMENT 


“7 CAO ION mwah apie onnal oe a Date: 


William Lovell, 1-4 
This Department has under consideration the bill of 
Carl Berg, M. D. 
of $ 100.00 


2-12-60 


in the ount dated 
oe 59 thru 


- _ | 
ee for professional services rendered to you on 1-22-60. 


Under the law, bills of this kind cannot be paid by the District 
of Columbia unless it is.shown that the illness or injury which 
occasioned the expense was contracted or incurred in the actual dis- 
charge of duty. In order that the bill in question may be properly 
consiceced, you are hereby directed to furnish upon the following form 
such information as you may possess relative to when where, and how 
you contracted the disease or incurred the injury. ist the names of 
officers or members of the Department, or others, who can substantiate 
your claim, Return this form, filled in, to the Fire Chief throu 
offices of Company and Battalion Commanders. 


ore 


Fire Chief. 


It was incurred or contracted: 
(a) When (date and time)? ___Nevember 25, 1959 at 9384 Avy. _ 


(b) Where? (If at a fire, give location, box no., etc.) 
Ambalance run te 1558 Srd St. H.W, 
(c) How?____Carrving stretcher case te Amtmlance 
3. When and to whom, did you first report the disability? 
After run at 8:54 A.M., I teld It. Jeseph- A. Slifer I felt bed = 
4, Was the injury incurred, or the disease contracted, in the actual 
discharge of duty? Yes | 
5. Who has personal knowledge of when, where, and how, the disability 
was incurred or contracted? Ite Joseph A. Slifer and Pvt. J.-H, Lucas 


er 


6. (a) Did you receive professional services from _Dre Carl Berg 


tw 
| 


(Yes or No) yes 


BEST COPY AVAILABLE 
from the original bound volume 


.) What was the nature of these services?_ Bxaminatien, Treatment 
Repert 


ec’ Was a casualty report submitted?__ Previous casualties have been _ 


‘A) What member of the Board of Surgeons authorized these services? 
{If not authorized by member of the Board, state full particu- 


iars, ge ee eS 
Dr. Blaine J. Rerrel1 i < 


7. Do you know of any reason why the dil] under consideration should 
not be pai¢ from Government funds? _Ne | 

8, State .ny other facts which may have a bearing on the case: 

._ Previous casualities have been submitted en ether eccasions but not this ene 


I certify that the foregoing is a full and true statement to the 
bast of my knowledge and telief, Sapa -_ 


(Date) 2—-/7- 60. ery Oi ome von Cee 


I have personal knowledge that the foregoing answers to Questions 


1, 2, 3, and 4 are true. 


{In the absence of personal knowledge relative to answers to 
Questions 1, 2, 3, and 4, Company and Battalion Commanders shall submit 
brief statement, in addition to signatures, below.) 5 
T_bave personal knowledge only to the _ I have no personal knowledge of the 7 
extent thet I was on duty Nov. 23, 1969. above injury. 


: E. 
" Battalion 


To: .Board of Police and Fire Surgeons: 
r action. 


Fire Chief. 


BEST COPY AVAILABLE 
from the original bound volume 
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Part of 
DEFENDANT!S EXHIBIT 18 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FIRE DEPARTMENT | 
WASHINGTON, D. C. 


1st. Battalion syapiuanters 
May 28, 1960 
To: Fire Chief, 
D. C. Fire Department 
Re: Member returning from sick leave. 
Private William D. Lovell reported back from sick leave this 
A.M. at Engine Co. #12. 
At my inquiry as to his condition, he stated that he had pains in 
his back that come and go and at that time had pains in his back. Also, 


he stated that he was wearing a brace. 
I could not see how he could perform his duties at |Engine Com- 
| 


pany 12 under these conditions and so placed him on annual leave. I 
was notified by Engine 12 at 3.27 P.M. that Private Lovell had been 
placed on sick leave by Dr. J. Blaine Harrell. 
Recommend that Private Lovell be ordered to appear before 
the Board of Surgeons for their consideration toward retirement. 


/s/ W.S. Boss | 
F.C. [Initialed] MHS 1st. Battalion Fire Chief 
| 


[Part of Deft. Ex. 18] 
July 22, 1960 


Mr. William D. Lovell 
5031 - 37th Place 
Hyattsville, Md. 


Dear Mr. Lovell: 
I enclose herewith copy of Retirement Board Order by which you 

are retired from the Fire Department, effective on and after August 1, 

1960. 
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You have served the Department well. It is a source of regret 
to me and to your many friends within the Department that your sep- 
aration from the service should occur at this time andI sincerely hope 
that your future will be full of health and happiness and that you will 
find contentment! in the good things which life has to give. 

If I can be of assistance to you in the future, you may feel free 
to call on me. 

Very truly yours, 


/s/ M. H. Sutton 
Fire Chief 


[Part of Deft. Ex. 18] 


DEPARTMENT: __ Fire 
DATE: April 12, 1960 
Name: William Lovell CASE NO. _36 
DATE OF BIRTH: 5/10/14 MARITAL STATUS: _M 


RELIGION: Prot. SEX: Male RACE: White TELEPHONE NO: 
WA 7-1438 


PLACE OF RESIDENCE:5031 37th Place, Hyattsville, Md. 
Street City State 


REFERRING PHYSICIAN'S NAME: Dr. Harrell 
* * * 
CONSULTATION REPORT: 

This 46 year old fireman was referred for psychiatric evalu- 
ation of his emotional instability in relation to low back complaints, 
possibly related to L-5 spondylolysis, which has so far not responded 
to orthopedic treatment. 

He is the fourth of five children, the third and last son ina 
family of government accountants, father, and a school teacher mother. 
He has lived in Hyattsville most of his life and had a great many dif- 
ferent jobs before he started working for the Fire Department which 
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was years ago. He gives all indications of liking his work and position in 
the Fire Department. 

He married about 17 years ago the 12th child of a family with whom 
he now has three children, girls 16, 11 and a boy 8. Their family life seems 
to be reasonably happy except for limitations imposed on his sexual and other 
activities by his what appears to be quite genuine back discomfort and dis- 
ability. It is my impression that this man's discomfort and disability is on 


an organic basis and should be treated as such. 


JEAN H. MENETREZ, nae 
JHM:mf Psychiatrist, D.C. Dept. of Public Health 


[Filed October 31, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
* * 


* 


PLAINTIFF'S AFFIDAVIT IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA: ss 

William D. Lovell, being duly sworn deposes and says: | 

1. (Plaintiff) Iam the plaintiff in this case and have personal knowl- 
edge of the matters hereinafter referred to, and make this Affidavit in sup- 
port of the motion for summary judgment filed on my behalf in this case. 

2. (Back Injury) Prior to March 2, 1948, I never injured my back and 
had had no trouble with it. All of my back trouble started on that date. On 
March 2, 1948, I was with No. 8 truck and responded to an alarm in the 
vicinity of 15th and Alabama Ave., S.E., Box No. 9322. Four to six people 
were seriously burned, some of them to death, in this fire. While this house 
was still on fire, I attempted to remove the corpse of a dead woman, weighing 
approximately 275-300 pounds. I was attempting to slide this heavy body to 
a hole that I had chopped in the floor to drop this body through to'the lower 
floor where other firemen had a blanket waiting to receive it. While so doing, 
I felt a definite tearing in the lower part of my back which was exceedingly 
painful. After that, I couldn't lift a shovel, and was unable to assist in clean- 
ing up, and Captain Meredith told me to sit down and take it easy.) Shortly after, 
we returned to the fire houseI was releived from duty, and went to the Police 
and Fire Clinic at 10:00 A.M., the same morning. I was off duty on'sick leave for 
approximately two weeks immediately following this incident. For some 
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reason unknown to me this incident does not appear in my "Record of Physi- 
cal Disability”, defendant's Exhibit "2". This incident is mentioned in plain- 
tiff's Exhibit 'B", and defendant's Exhibit 1", as follows: "3-2-48, lumbo 
sacral strain, Box 9322", and is referred to in my verified complaint para- 
graph 4, and is the same incident mentioned in the transcript of the hearing 
before the Retirement Board, Plaintiff's Exhibit 'D", page 7, where it is 
apparently erroneously dated as March 1951. 

From that date forward, I had trouble of and on with my back and still 
do. On many occasions when I went to the clinic, I would complaint of injury 
to my right leg and to my back {after knee surgery]. The doctors at the 
Clinic are so busy that it is not surprising that the records are not always 
well kept, and I know of definite instances that this is a fact, in particular, 
the injury mentioned above. My back has never been well since March 1948. 
On one occasion at home, I lost my footing and slid down the steps and irri- 
tated the previous back injury. This is the only time when I was off duty 
when I ever hurt my back. 

3. (Defendants pay) for medical examination). During the years 1959 
and 1960, I was examined by private physicians, - specialists, in connection 
with my back injury by Dr. Hugo V. Rizzoli, Dr. Carl Berg and also Dr. Gene 
Menetrez. I was sent to these specialists by Dr. J. Blaine Harrell, a mem- 
ber of the Board of Police and Fire Surgeons. I did not personally pay for 
any of the charges for these examinations, but they were paid for by the 
defendants from funds provided for that purpose, which could not have been 
used unless the defendants made a finding that the examinations were neces- 
sitated by injuries or conditions arising out of the line of duty. In addition, 
the District Government paid for a back corset which was recommended by 
Dr. Hugo V. Rizzoli, and defendants also paid for x-rays examinations at 
Washington Hospital Center, and other private x-ray examinations. In addi- 
tion, the District Commissioners paid all charges for Dr. Carl Berg Surgery 
to the right leg in about 1955. 

[JURAT date 10/31/61] /s/ William D. Lovell 


[Filed November 1, 1961] 


SUPPLEMENTAL EXHIBITS "FE" THROUGH "K" TO PLAINTIFF'S 
“STATEMENT OF MATERIAL FACTS AS TO WHICH PLAINTIFF CONTENDS 
THERE IS NO GENUINE ISSUE" 


| EXHIBIT "'F" 
WASHINGTON HOSPITAL CENTER DEPARTMENT OF RADIOLOGY 
DRS. GROOVER, CHRISTIE AND MERRITT 


Patient - Lovell, William D. Physician - Harrell & Clinic 
Room No. - Out Age - 45 Sex-M Race - W Hospital No. 10 23 46 
Date - 11/27/59 
Examination of the lumbo-sacral spine shows the presence of 
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a bilateral defect in the para interarticularis. of L-5. There is no 
slipping present. There are some osteophytes on the anterior margins 
of the vertebrae. 
IMPRESSION: Spondylolysis without spondylolischosis. 
JEM/Is 
MEC 7213 /s/ J. E. Wissler /[RS] 


EXHIBIT "G" 


WASHINGTON HOSPITAL CENTER 
* * * 


Date - 12/2/59 


Examination of the lumbosacral spine above again osteophytes 


on the anterior margins of the bodies of the vertebrae and again a 
spondylolysis is noted. jew/hb | 
MFC --- /s/ J. E. Wissler | 


EXHIBIT "H" 


J. A. TALBOT, M.D. 
W. A. TOBIN, M.D. 
CARL BERG, M.D. 
T. M. FOLEY, JR. M.D. 


December 4, 1959 


Police and Fire Clinic 
1018 13th Street, N.W. 
Washington, D. C. 


Re: William Lovell 
Gentlemen: | 
I examined William Lovell in my office on December 2,1959. 
He reports that he is having chronic low back pain and pain extending 
down the right lower extremity on bending over or lifting anything heavy, 


such as racking hose, has had considerable leg and back pain. Pain 
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begins in the lumbosacral area and is sometimes burning in character 
and at times throbbing. Occasionally he feels somewhat nauseated. 
The pain extends down the pecterior right thigh and leg to the feet. 

At times he has discomfort in bed. He is more comfortable lying 
and sitting than when up. Coughing, sneezing or straining seem to have 
no effect on his leg pain. Pain varies throughout the day and follows no 
particular pattern. 

He works on an ambulance and is troubled by attempting to lift 
heavy patients. 

He has been getting disthermy treatments for sometime but these 
Go not seem to help. He has worn no support. 

PAST HISTORY: Once, while rescuing a woman in a fire, he felt 
something tear in his back. That was about 10 or 12 years ago. He 
has lost time on account of back and leg pain but not recently. He feels 


that the back pain is worse than that in the leg. 
EXAMINATION: He is well-developed and of normal weight. His 


posture is poor with increased dorsal round back and exaggerated 
lumbar lordosis. He stands with a level pelvis and no list. On bending 
forward there is mild limitation of motion with lumbosacral discom- 
fort. The lumbar segment arches well on forward bending. Bending 
to the right is complete in range as is bending to the left. Both are 
performed without pain. Backward bending is limited in range with 
lumbosacral pain. Squatting and rising are complete but cause some 
lumbosacral discomfort. He walks on his toes, heels and inverted feet 
normally. Straight-leg raising is mildly limited on the right. Reflexes 
and sensations are normal. There is tenderness to pressure over the 
lumbosacral joint. The abdominal muscles have good strength. 

X-rays taken at the Washington Hospital Center show a spondy- 
lolysis of L-5 with no slipping. 
SUMMARY: There has been a long history of back pain, more recently 
associated with pain radiating down the leg. X-rays show an unstable: 
lumbosacral joint with spondylolysis. I would recommend that he be 
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placed on a good Set of postural exercises and get a low back support. 
This should definitely minimize his symptoms but is likely to continue 
to have some residual because of the manifest instability. This is the 
kind of case where a lumbosacral fusion may subsequently be necessary. 
Sincerely yours, 


/s/ Carl Berg 
M. D. 


EXHIBIT "T' 


CARL BERG, M.D. 
* 


* * 


| 
| 

January |16, 1960 
Police and Fire Clinic | 


1018 13th Street, N. W. | 
Washington, D. C. 


Re: William Lovell 

Gentlemen: | 

I last examined William Lovell in my office on January 11, 
1960. He says that he is no better and that nothing that has been done 
for him so far has helped. He said the pills that were given him made 
him nervous. Three days ago he said, "I thought if I tried to do some- 
thing it might help me - moving things and so forth - but this did not 
help." Although he had no pain in the leg he said that it| did give way. 
He says that this is the fourth or fifth time that this has happened and 
that this worried him considerably. | 

He said "I am nervous anyway." | 

Because of failure to respond to any treatment $0 far, I felt 
that at least a short period of hospitalization would be justified. This 
has been authorized. He was admitted to Washington Hospital Center 
on January 14, 1960. | 
Sincerely yours, 


/s/ Carl Berg 
CB:dtw M.D. 
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EXHIBIT "J" 


CARL BERG, M. D. 
* * 


* 


January 30, 1960 


Police and Fire Clinic 
1018 13th Street, N. W. 
Washington, D.C. 


Re: William Lovell 
Gentlemen: 

William Lovell was discharged from the Washington Hospital 
Center after a plaster spice type of support had been applied. He was 
kept in the hospital two or three days after the cast was put on to make 
sure that he would tolerate it. When he left the hospital he said he felt 
somewhat better. I saw him last in my office on January 29, 1960. He 
said that his back is somewhat better and that the pain in theleg is now 
absent. He complains of pain in the neck and back of the head. When I 
enquired about his habits to find out if he was doing things that might 
aggravate his neck pain he said, "I can't watch T.V. or keep my mind 
on it. I can’t read and get any pleasure out of it." He thinks that the 
jacket has helped his back pain. He has now been wearing it ten days 
but has many complaints in connection with it. 

I have asked him to wear it one more week to determine definitely 
whether it has been of distinct help. 

As I mentioned in previous reports, I think that he should be 
seen by the psychiatrist since he persists in evidences of emotional 
instability. 

Sincerely yours, 


/s/ Carl Berg 
M. D. 
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EXHIBIT "K" 


HUGO V. RIZZOLI, M.D. 
NORMAN H. HORWITZ, M. D. 
1180 Connecticut Ave. N. W. 
Washington 6, D. C. 
NEUROSURGICAL CONSULTATION J. Blaine/|Harrell, M.D. 


LOVELL, Mr. William 21 April 1960 


CHIEF COMPLAINT: Pain in low back; pain in right leg} pain in neck. 
HISTORY: Twelve years ago, this forty-five year old fireman states, 
he injured his back at work. Since that time he has had llow back dif- 
ficulty intermittently. In November 1959, after working on a Fire De- 
partment ambulance, lifting heavy patients, he began to experience more 
acute back pain. He went on sick leave on 23 November 1959 because 

of back pain and an upper respiratory infection. He was hospitalized in 
January 1960; he was tried in traction and placed in a cast for three 
weeks. It was difficult to be sure whether he had any relief from the 
cast but apparently following removal of the cast, he noted neck pain. 
About a month ago, he returned tolight duty. At the beginning he worked 
at Headquarters and did fairly well, but since he has been out and in- 
specting buildings, going up and down stairs, he has intermittent back 


pain, pain in the right leg, and at times, transient numbness in the right 
leg. The neck pain continues to bother him, and he has difficulty turning 
| 


his head and neck to either side. He has not noted any aggravation by 


coughing or sneezing. He apparently has some pain in his shoulders, 
and at times a shooting pain in the left hand. He has been doing the 
postural back exercises at Dr. Berg's suggestion. X-rays taken at the 
Washington Hospital Center were reported as follows: "41/27/59 - Ex- 
amination of the lumbosacral spine shows the presence of a bilateral 
defect in the pars interarticularis of L5. There is no slipping present. 
There are some osteophytes on the anterior margins of the vertebrae. 
Impression: Spondylolysis without spondylolisthesis. 12/2/59: - Ex- 
amination of the lumbosacral spine shows again osteophytes on the 
anterior margins of the bodies of the vertebrae and again a spondylolysis 
is noted." 
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PHYSICAL EXAMINATION: On examination the patient is a heavily 
built man who does not appear to be acutely ill. Examination of the 


neck reveals tenderness over the lower cervical spine; there is some 


spasm and there is moderate limitation of motion on turning the head 


and neck to either side. Head-neck compression to either side is 
limited and painful. Examination of the low back reveals a normal 
lumbar curve; there is no spasm; no tenderness and no significant 
limitation of motion. The straight leg raising test is negative bilater- 


ally. There are no motor, sensory or reflex: abnormalities. 


IMPRESSION: It is my impression that his low back symptoms are 
related to his spondylolysis with low back instability. The possibility 
of a mild disc exists, but it does not strike me as being sufficiently 
acute to require surgery. In addition, the patient apparently has a 
strain of the cervical spine and/or possibly some rheumatoid disease 
is affecting his cervical spine. 
RECOMMENDATIONS: I would suggest a brief trial on Butazolidin Alka 
for four days and I have given him a prescription to try this medication. 
If he is unable to return to work and carry out his duties, I would then 
suggest a myelogram. I would also suggest that he try a back support. 
/s/ Hugo V. Rizzoli 
HUGO V. RIZZOLL M.D. 


[Filed November 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * * 


SUPPLEMENTAL EXHIBITS "L"' AND '"M" TO pee TIFF'S 
"STATEMENT OF MATERIAL FACTS AS TO WHICH PLAINTIFF 
CONTENDS THERE IS NO GENUINE ISSUE". 


Supplemental Exhibit '"L"and''M", to plaintiff's "Statement of 
Material Facts as to which Plaintiff Contends There is No Genuine Is- 
sue", are attached hereto, and made a part hereof, said exhibits having, 
as have the other exhibits to the aforementioned pleading having been 
obtained from plaintiff's personnel file in possession of the defendants, 
defendants having supplied copies of said exhibits after request by 
plaintiff's counsel. | 


/s/ Carleton U. Edwards 0 
CARLETON U. EDWARDS II 
One of the Attorneys for Plaintiff 


1000 Vermont Avenue, N. W. 
Washington, D. C. 


[Certificate of Service] 
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PLAINTIFF'S EXHIBIT "M" 


GALLINGER MUNICIPAL HOSPITAL 
WASHINGTON, D. C. 


ROENTGEN RAY REPORT 


X-RAY NUMBER 51631 DATE 3-5-48 
NAME OF PATIENT Lovell, William D. 
X-RAY FINDINGS: Police 


Examination of the lumbo-sacral spine reveals no definite evidence 
of fracture. 
Terrafranca 
hh 
H. R, REED M. D. RADIOLOGIST 
G.M.M. #871 


[Filed November 6, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM D. LOVELL, 


) 
PLAINTIFF,  ) 
ve! ) Civil Action No. 4109-60 


WALTER N. TOBRINER, et al. 
Individual Members of the Board 
of Commissioners of the District 
of Columbia. 


MEMORANDUM 


The plaintiff was a member of the Fire Department of the Dis- 
trict of Columbia, who was retired for disability. The retirement was 
ordered, however, by the Policemen and Firemen's Relief Board, for 
disability not incurred in the line of duty, although he claimed that the 
disability had been incurred in the line of duty. On appeal the Board of 
Commissioners of the District of Columbia affirmed the order. Under 


61 


the pertinent statute, D. C. Code, Title 4, Sections 526 and 527, the 


retirement annuity is considerably larger in cases of retir 
disability incurred in line of duty than it is if the disability 
curred in line of duty. 

The plaintiff brings this action to set aside that portil 
of the administrative agency which declared that plaintiff's 


ment for 


was not in- 


on of the order 
| disability was 


not incurred in line of duty. The matter is before the Court on cross- 


motions for summary judgment. 
The statutory provisions involved in this case are re 
their nature and should be construed and applied in a mann 


the beneficent purpose of the legislation. Members of the 


| 
medial in 

er to effectuate 
Police and 


Fire Departments, as well as law enforcement officers generally, are 


continuously protecting the safety of lives and property of members of 


the community, and are constantly incurring risks and hazard to them- 


selves even in the course of their routine activities. They 


should be 


assured financial security in case they are injured as the result of the 


performance of their duties. The administration of the statute, however, 


has been entrusted by the Congress to administrative agencies, and 


the scope of judicial review is necessarily narrow, as it ig in cases of 


administrative actions generally. The Court may not subs 


titute its 


own judgment for that of the administrative board provided there is 


substantial evidence to sustain its finding and its action is 


free from 


any error of law and is not otherwise arbitrary or capricious. 


The plaintiff was retired because of a disabling condition of his 
back. The medical diagnosis to that effect is not in dispute. What 


was in dispute, however, was the cause of this condition. 


The plaintiff 


claimed that in 1948 he injured his back in a fire while carrying a corpse 


from a burning building. He admitted that some years later he sustained 


a back injury in his home by slipping on icy steps. 


The issue was whether the first or the second accident was the 
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cause of the disability, or whether each of them partially contributed 
to the result. 


While the Board made no formal findings, or announced or filed 
any formal decision or memorandum, it is clear from a careful reading 
of the entire record that the Board was not satisfied with the proof that 
the 1948 injury had actually been incurred, especially as there was 
no record of it in the personnel files of the Fire Department. In this 
important respect this case differs from Crawford v. McLaughlin, 

286 F. 2d 821, on which the plaintiff relies, in that in the latter case 
there was no evidence whatever that the disability grew out of any 
injury received other than in the performance of duty. 

While the outcome may seem somewhat harsh, the Court is not 
in a position to hold that the action of the Board was arbitrary or cap- 
ricious, or that it erred in finding the evidence insufficient to establish 
that the disabling condition was incurred in line of duty. 

In the light of these considerations, the defendants’ motion for 
summary judgment is granted, and the plaintiff's cross-motion is denied. 


/s/ Alexander Holtzoff 
United States District Judge. 


| 
November 2, 1961 


[ Filed Nov. 6, 1961] 


MOTION FOR RECONSIDERATION OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT AND DEFENDANTS' 
CROSS MOTION FOR SUMMARY JUDGMENT 
Plaintiff, through his attorneys, moves this honorable court to 
reconsider plaintiff's motion for summary judgment which was denied 
by the court, and defendants’ cross motion for summary judgment which 
was granted by the court ina Memorandum dated November 2, 1961. 
The grounds for this motion are that in the aforementioned Memorandum, 
at page 3, the court stated in part as follows: 
. "While the Board made no formal findings, or announced 
or filed any formal decision or memorandum, it is clear from 
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a careful reading of the entire record that the Board was not 
satisfied with the proof that the 1948 injury had actually been 
incurred, especially as there was no record of it|in the personnel 
files of the Fire Department." (This and all other emphasis 
supplied unless otherwise noted, including emphasis in attached 
Exhibits.) 
From the quotation set forth above, it appears that the Court 
accepted the defendants' contention as implied in their |points and 
authorities that the plaintiff suffered no accident on March 2, 1948, as 
he contended in his verified complaint and as he testified to before the 
Retirement Board. (See Plaintiff's Exhibit D, page 7).| The Memoran- 
dum indicates that the court found no record of such accident. How- 
ever, the aforementioned accident is definitely mentioned in at least 
three places in the records and is referred to generally in numerous 
other places in the record as will be hereinafter show: 
While it is true that there is no reference to the accident of 
J.A. 27-28 March 2, 1948, in Defendants' Exhibit 2 (Record of Physical Disability) 
a copy of which is attached hereto and made a part hereof, the said 
Same as accident is clearly mentioned and set forth in Defendant's Exhibit 1, 
aera a copy of which is attached hereto and made a part hereof, as follows: 
"3-2-48 Lumbo-sacral strain. Box 9322 | 


(Emphasis supplied) 


| 
The foregoing was the first place where the accident was mentioned. 


Plaintiff is not completely familiar with the Fire Department's 
record keeping procedure, but it seems clear from a comparison of 
J.A. 27-28 defendants' Exhibits 1 and 2 that the aforementioned accident of March 
2, 1948, should have been noted on defendants’ Exhibit 2, because four 


other notations of injury appearing on defendants' Exhibit 1 are likewise 
noted on defendants' Exhibit 2, namely: 
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Exhibit 1 [same as D.Ex.B,J.A. 12] Exhibit 2 [J.A. 27-28] 


"2-3-44 Sprained left knee in "1944 Fed. ... sp. left knee" 
company's quarters of T-3" 


"6-10-47 Laceration to finger of 1947 June. . . laceration of index 
right hand.” finger of right hand." 


"12-24-48 Cont. left knee, "1948 Dec. .... cont. lft. knee". 
sprained left ankle, local.” 


"4-19-50 Acute smoke intoxication ''1950 Apr. .. . smoke intoxication.” 
Box 689" 


From the foregoing it would appear that the failure to record the March 
2, 1948, injury on defendants’ Exhibit 2 was an oversight, particularly 
in view of the second and third places where the injury is mentioned as 
shown below. 

The second place where the March 2, 1948 injury is mentioned is 
in Plaintiff’s Exhibit L, a copy of which is attached hereto and made 
a@ part hereof, which is the back of a card entitled "Annual and Sick Leave 
Record District of Columbia Fire Department, Name Lovell, W. D., 
Rank: Private, Unit T-8" This notation shows a visit to Dr. W. W. 
Sager and under remarks states "injury to back". (Emphasis supplied) 

The third place the injury is mentioned is in Plaintiff's Exhibit 
M which is a Gallinger Municipal Hospital Roetgen Ray Report of x-ray 
No. 51631 dated March 5, 1948, which reads in part: 

"Examination of the lumbo-sacral spine reveals 

no definite evidence of fracture. Terrafranca. H.R. Reed, 

M. D., Radiologist." (Emphasis Supplied) 

The foregoing x-ray report would indicate that the injury was 
sufficiently severe to send the man to the Gallinger Municipal Hospital 
for x-ray, the implication being there may have been a fracture. 
Plaintiff indicated in ''Plaintiff's Affidavit in Support of Plaintiff's 
Motion for Summary Judgment" in part, as follows: 

"I was off duty on sick leave for approximately two weeks 


immediately following this incident." (Emphasis supplied) 
The foregoing might well indicate that the Fire Department's 


record keeping procedure is not infallible and might well be in error. 


Sy 


J.A. 55 
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Defendants' Exhibit 2 does indicate under date of 1951 March 
that plaintiff sustained "lumbo-sacral strain." This, in addition to the 
original back injury of March 2, 1948, was long before the incident of 
March 5, 1958, as shown by Defendants' Exhibit 12 which reported an 
injury to plaintiff when he slipped and fell on the steps at home and his 
lower back was injured, this being the incident which defendants' attempt 
to relate plaintiff's disability to. 
A further indication that the Fire Department's record keeping 
procedure is not infallible is shown by the fact that the injury reported 
in defendants' Exhibit 12 just mentioned, does not appear anywhere in 
defendants' Exhibit 2 "Record of Physical Disability",|as might be 
expected. 
A fourth place where the March 2, 1948 injury is mentioned in 
the record is Defendants' Exhibit 17, a copy of which is attached hereto | 
which states in pertinent part as follows: | 
"Pain low back -- recurrent -- history of inj. 10 
years ago." 
Another place where the March 2, 1948 injury is referred to in 
the record is in the report of Dr. Carl Berg dated December 4, 1959. 
Plaintiff's Exhibit H which states in part: 
". .. he reports that he is having chronic low back 


pain and pain extending down the right lower extremity... 


Past History: Once while rescuing a woman in a fire 
he felt something tear in his back. That was about 10 or 12 


years ago... 
Summary: There has been a long history of back pain 
more recently associated with pain radiating down the leg." 
Still another place where the March 2, 1948 injury is mentioned 
in plaintiff's record, is the report of Dr. Hugo v. Rizzoli dated 21 April 
1960, Plaintiff's Exhibit K, which states in pertinent part in this respect 


as follows: 
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"History: 12 years ago, this 45 year old fireman states 


he injured his back at work. Since that time he has had low 
back difficulty intermittently. In November 1959 after working 
on a Fire Department ambulance lifting heavy patients, he began 
to experience more acute back pain. . ." 

As previously indicated, all of the foregoing Exhibits are from 
Plaintiff's official personnel file. 

CONCLUSION 

It seems clear, therefore, that while plaintiff's injury of March 
2, 1948, was not mentioned in one place in his record where it might 
have been expected to have been mentioned, there can be absolutely no 
question but that the injury did in fact occur. It is quite generally well 
known that once'a person's back has been injured, as was the fact in 
this case, as shown by plaintiff's Affidavit in Support of Summary 
Judgment, which stated in part in referring to the incident of March 2, 
1948, as follows: 

‘While so doing I felt a definite tearing in the lower 

part of my back which was exceedingly painful." (emphasis 

supplied) 

The back is quite susceptible to re-injury and this would be particularly 
true in a case such as the plaintiff's where, as a fireman, he was called 
upon for considerable physical exertion involving his back, such as 
lifting patients into ambulances, lifting heavy fireman's gear, etc. 

This plaintiff devoted 19 years of service in the Fire Department 
and now at the age of 48 has a permanently injured back with a dis- 
ability rating of 50%, as shown by the concluding sentence of Defendants' 
Exhibit 3, and as shown by Defendants' Exhibit 5, page 2, has a wife 
and 3 children to support. It was not his idea to be injured, nor was 
it his intention to be retired. He never rose above a private in the 
Fire Department and must live the remainder of his life with his 
permanently injured back which will obviously disable him from earning 
a living in any occupation requiring more than average physical exertion. 
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a careful reading of the entire record that the Board was not 
satisfied with the proof that the 1948 injury had actually been 
incurred, especially as there was no record of it in the personnel 
files of the Fire Department." (This and all other emphasis 
supplied unless otherwise noted, including emphasis in attached 
Exhibits.) 
From the quotation set forth above, it appears that the Court 
accepted the defendants’ contention as implied in their points and 
authorities that the plaintiff suffered no accident on March 2, 1948, as 
he contended in his verified complaint and as he testified to before the 
Retirement Board. (See Plaintiff's Exhibit D, page 7). The Memor- 
andum indicates that the court found no record of such accident. How- 
ever, the aforementioned accident is definitely mentioned in at least 
three places in the records and is referred to generally jin numerous 
other places in the record as will be hereinafter shown. 
While it is true that there is no reference to the accident of 
J.A 27-28 March 2, 1948, in Defendants' Exhibit 2 (Record of Physical Disability) 
a copy of which is attached hereto and made a part hereof, the said 
accident is clearly mentioned and set forth in Defendant's Exhibit 1, 
a copy of which is attached hereto and made a part hereaf, as follows: 
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other notations of injury appearing on defendants' Exhibit 1 are likewise 
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Exhibit 1 Exhibit 2 


_———<—<—<—<———— 
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"6-10-47 Laceration to finger of "1947 June. . .laceration of index 
right hand." finger of right hand." 
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't4-19-50 Acute smoke intoxication "1950 Apr. . - - smoke intoxication!’ 
Box 689" 


From the foregoing it would appear that the failure to record the March 
2, 1948, injury on defendants’ Exhibit 2 was an oversight, particularly 


in view of the second and third places where the injury is mentioned as 


shown below. 

The second place where the March 2, 1948 injury is mentioned is 
in Plaintiff's Exhibit L, a copy of which is attached hereto and made 
a part hereof, which is the back of a card entitled "Annual and Sick Leave 
Record District of Columbia Fire Department, Name Lovell, W. D., 
Rank: Private, Unit T-8" This notation shows a visit to Dr. W. W. 
Sager and under remarks states "injury to back". (Emphasis supplied) 

The third place the injury is mentioned is in Plaintiff's Exhibit 
M which is a Gallinger Municipal Hospital Roetgen Ray Report of x-ray 
No. 51631 dated March 5, 1948, which reads in part: 

"xamination of the lumbo-sacral spine reveals 

no definite evidence of fracture. Terrafranca. H.R. Reed, 

M. D., Radiologist." (Emphasis Supplied) 

The foregoing x-ray report would indicate that the injury was 
sufficiently severe to send the man to the Gallinger Municipal Hospital 
for x-ray, the implication being there may have been a fracture. 
Plaintiff indicated in "Plaintiff's Affidavit in Support of Plaintiff's 
Motion for Summary Judgment" in part, as follows: 

"YT was off duty on sick leave for approximately two 
weeks immediately following this incident." (Emphasis supplied) 

The foregoing might well indicate that the Fire Department's 
record keeping procedure is not infallible and might well be in error. 
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Defendants' Exhibit 2 does indicate under date of 1951 March 
that plaintiff sustained "lumbo-sacral strain.'' This, in addition to the 
original back injury of March 2, 1948, was long before the incident of 
March 5, 1958, as shown by Defendants’ Exhibit 12 which reported an 
injury to plaintiff when he slipped and fell on the steps at home and his 
lower back was injured, this being the incident which defendants' attempt 
to relate plaintiff's disability to. 

A further indication that the Fire Department's record keeping 
procedure is not infallible is shown by the fact that the injury reported 
in defendants' Exhibit 12 just mentioned, does not appear janywhere in 
defendants’ Exhibit 2 "Record of Physical Disability", as might be 


expected. 
A fourth place where the March 2, 1948 injury is mentioned in 
the record is Defendants’ Exhibit 17, a copy of which is attached hereto 


which states in pertinent part as follows: 
"Pain low back -- recurrent -- history of inj. 10 
years ago." 
Another place where the March 2, 1948 injury is referred to in 
the record is in the report of Dr. Carl Berg dated December 4, 1959. 
Plaintiff's Exhibit H which states in part: 
 . . he reports that he is having chronic low back 
pain and pain extending down the right lower extremity. 
Past History: Once while rescuing a woman in a fire 
he felt something tear in his back. That was about 10 or 12 
years ago. . 
Summary: There has been a long history of back pain 
more recently associated with pain radiating down the leg." 
Still another place where the March 2, 1948 injury is mentioned 
in plaintiff's record, is the report of Dr. Hugo V. Rizzoli dated 21 April 
1960, Plaintiff's Exhibit K, which states in pertinent part in this respect 
as follows: 


"History: 12 years ago, this 45 year old fireman states 

he injured his back at work. Since that time he has had low 
back difficulty intermittently. In November 1959 after working 
on a Fire Department ambulance lifting heavy patients, he began 
to experience more acute back pain. . ." 

As previously indicated, all of the foregoing Exhibits are from 
Plaintiff's official personnel file. 

CONCLUSION 

It seems clear, therefore, that while plaintiff's injury of March 
2, 1948, was not mentioned in one place in his record where it might 
have been expected to have been mentioned, there can be absolutely no 
question but that the injury did in fact occur. It is quite generally well 
known that once a person's back has been injured, as was the fact in 
this case, as shown by plaintiff's Affidavit in Support of Summary 


Judgment, which stated in part in referring to the incident of March 2, 
1948, as follows: 
"While so doing I felt a definite tearing in the lower 


part of my back which was exceedingly painful."" (emphasis 
supplied) 
The back is quite susceptible to re-injury and this would be particularly 
true in a case such as the plaintiff's where, as a fireman, he was called 
upon for considerable physical exertion involving his back, such as 
lifting patients into ambulances, lifting heavy fireman's gear, etc. 

This plaintiff devoted 19 years of service in the Fire Department 
and now at the age of 48 has a permanently injured back with a dis- 
ability rating of/50%, as shown by the concluding sentence of Defendants' 
Exhibit 3, and as shown by Defendants’ Exhibit 5, page 2, has a wife 
and 3 children to support. It was not his idea to be injured, nor was 
it his intention to be retired. He never rose above a private in the 
Fire Department and must live the remainder of his life with his 
permanently injured back which will obviously disable him from earning 
a living in any occupation requiring more than average physical exertion. 
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He was injured many times to other parts of his body than his back, 


as shown by the record, and had surgery to his knee in 1955 asa 
result of injuries in the line of duty. 

The only medical testimony before the Retirement Board and the 
Commissioners, stated: 


"Diagnosis is chronic back strain and unstable lumbo- 
| 
sacral joint due to and aggravated by an injury in the performance 


of duty. The disability rating is 50%." 
The doctor rendering this report, Dr. J. Blaine Harrell, was a 


member of the Board of Police and Fire Surgeons, which| Board attended 
the plaintiff's injuries over a period of many years and without doubt 
had full knowledge of plaintiff's entire medical record which mention the 
injury of 1958 at home, when the foregoing medical opinion was given. 
Under these circumstances, plaintiff reiterates that the Retirement 
Board and the Commissioners completely ignored and closed their eyes to 
"a positive testimony, uncontradicted, and not inherently 
improbable. Neither a jury nor judge is at liberty to disregard 
such evidence. *** where the testimony is all one way, and is 
not immaterial, irrelevant, improbable, inconsistent, contradicted, 
or discredited, such testimony cannot be disregarded or ignored 
by judge or jury, and if one or the other makes a finding which is 
contrary to such evidence, or which is not supported by it, an 
error results, for which the verdict or decision, ifjreviewable, 
must be set aside. To hold otherwise would vest triers of the 
facts in cases subject to review with authority to disregard the 
rules of evidence which safeguard the liberty and estate of the 
citizen."' Stone v. Stone, 78 U.S. App. 5, | 
The pertinent part of Defendants' Exhibit 5 which was the trans- 
cript of the hearing before the Retirement & Relief Board which was 
held on July 7, 1960, pertaining to the plaintiff's injury of March 2, 1948, 
is as follows: 
"Q. What did you have first - the knee or the back? 
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A. The first time I injured my back was in 1948, moving this 
woman who had been burned up. 

Q. We do have an entry in March, 1951. 

A. I was checking on that. I can tell you about it. The exact 
date was March 2, 1948 - Box 9322, 15th and Alabama Ave., S.E. 

Six people burned up in there. The bed was half way through the floor. 
There were two bodies up there. 

Q. Did you lose any time from work at that time? 

A. Yes, sir, quite a bit. Captain Meredith was my Captain at the 
time it happened.! Chief Harding was in charge of the fire. Captain 
Lieb was the Chief's Aide at the time." 

Plaintiff also suggests that it is quite significant that the member 
of the Retirement Board voting that he be retired for disability incurred 
in the performance of duty was the medical member of said Board, 

Dr. Arthur E. Cliff, Chief Health and Examining Service, Public Health, 
D. C. (see Defendants' Exhibit 7, a copy of which is attached hereto 
and made a part hereof.) 

WHEREFORE, plaintiff respectfully moves the Court to reconsider 
the respective motions for summary judgment and to grant plaintiff's 
motion and to deny defendants’ motion. 


/s/ Bernard Margolius 
/s/ Carleton U. Edwards, II 


/s/_ Ralph H. Deckelbaum 


Attorneys for Plaintiff 
1000 Vermont Avenue, N. W. 
Washington, D. C. 


[ Certificate Of Service] 
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[Filed November 6, 1961] 
MEMORANDUM 


Motion for reconsideration is denied. It might be 


added to the 


prior memorandum of the Court, that there is no adequate record as 
to the extent of the 1948 injury, and that the Board had an opportunity 
to hear and observe the witnesses, but quite evidently was not convinced 


by the plaintiff's oral testimony. A reviewing tribunal which has before 


it only the record is not in a position to review the conclusion of the 


original tribunal as to the credibility of witnesses. 


/s/ Alexander Boltgott 
United States District Judge 


November 6, 1961 


[ Filed November 9, 1961] 
ORDER 


This matter came on for hearing on defendants’ motion for summary 


judgment and on plaintiff's cross-motion for summary judgment. Upon 


consideration of the respective motions, the points and authorities in 


support of and in opposition thereto, and of oral argument by counsel 
for all parties in open court, it is, by the Court, this g day of 


November, 1961, 


ORDERED: That the motion of defendants Walter N. Tobriner, 
John B. Duncan and F. J. Clarke for summary judgment against the 


plaintiff be, and the same is, hereby granted, and it is 


FURTHER ORDERED: That the plaintiff's cross-motion for sum- 


mary judgment be, and the same is, hereby denied. 


/s/_ Alexander Holtzoff 
Judge 


[ Certificate Of Service] 


[ Filed November 14, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of November, 1961, that 
Plaintiff, William D. Lovell hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 9th day of November, 1961 in favor of 
Walter N. Tobriner, et al, Individual Members of the Board of 
Commissioners, District of Columbia against said William D. Lovell. 


/s/- Bernard Margolius 
/s/ Carleton U. Edwards, II 


/s/ Ralph H. Deckelbaum 


Attorneys for Plaintiff 
1000 Vermont Avenue, N. W. 
Washington, D. C. 


[ Certificate Of Service] 


